
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Habib & Josephine Rahme

for Redeterminat ion of a Def ic iency or Revlslon
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
L 9 7 4  -  1 9 7 7 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of agep and that on the
7th day of Novenber,  1985, he served the withln not lce of Declslon by cert l f ied
mai l  upon Hablb & Josephine Rahme, the pet l- t loners in the wlthin proceeding'  bI
enclosing a true copy thereof in a securely sealed postpald htrapper addressed
as fol lows:

Habib & Josephine Rahme
10223 Blake Lane
Oakton ,  VA 22124

and by deposit lng same enclosed
post off ice under the excluslve
Servlce within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne this
7th d,ay of November, 1985.

t o ter oaths

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said hrrapper is the last known address

a
Authoriz min
pursuant to Tax sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

November 7, 1985

Habib & Josephine Rahme
L0223 Blake Lane
Oakton ,  VA 22124

Dear Mr. & Mrs. Rahme:

Please take not ice of the Decision of the State Tax Cornmlssion enclosed
herewi th.

You have now exhausted your r ight of  review at the adninistrat ive 1eve1.
Pursuant to sect l .on(s) 690 of the Tax Law, a proceeding In court  to revielr  an
adverse decision by the State Tax Commlsslon may be lnst i tuted only under
Art ic le 78 of.  the Civl1 Pract ice Law and Rules, and must be coumenced in the
Supreme Court of  the State of New York, Albany County, within 4 nonths from the
date  o f  th is  no t ice .

Inquir ies concerning the conputat lon of tax due or refund al lowed in accordance
wl th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Ll tigat,ion Unit
Bul lding /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2070

Very truly yours'

STATE TAX COMMISSION

Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

HABIB RAHME

for Redeterminat lon of a Def ic lency or for
Refund of Personal Income Tax under AttIcLe 22
of the Tax Law for the Years 1974 through 1977.

I .  Whether  pet i t ioner  was a res ident

and intent  of  sect i ,on 605 of  the Tax Law,

I I .  Whe the r  any  o f  pe t i t i one r t s  L974

personal  lncome tax purposes.

DECISION

Peti t ioner,  Habtb Rahme, 10223 Blake Lane, Oakton, Virginia 22124, f i led a

pet i t ion for redeterminat lon of a def lc iency or for refund of personal income

tax under Art ic le 22 of the Tax Law for the years 1974 rhrough 1977 (Fi le No.

33742) .

A formal hearing was held before Brian L. Fr l-edman, Hearing Off lcer '  at

the off ices of the State Tax Cornmission, Bul lding /19, State Off lce Campus,

A lbany ,  New York ,  on  Apr i l  26 ,  1985 a t  10 :30  A.M. ,  w i th  add i t iona l  ev idence to

be submitted by YIay 24, 1985. Pet i t ioner appeared pg se. The Audlt  Divis ion

appeared by  John P.  Dugan,  Esq.  (Thonas Sacca,  Esq. . ,  o f  counse l ) .

ISSUES

of New York State within the meaning

durlng the year 1974.

lncome l"s taxable for New York State
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FINDINGS OF FACT

1. Habib Rahme (hereinafter rrpet i t ionerr ' )  did not f l1e a New York State

incoue tax return for the year Lg74.I

2. On September 12, L978, a Statement of Audi. t  Changes was issued to

peti.tioner and Josephine Rahme which computed their I974 and 1975 New York

State personal income tax l iabi . l l ty on the basis of i .nformation on f i le with

the Audit  Divls lon. The Statement of Audit  Changes explalned that:

ttBased on information available Mr. Rahme l"s being held to be a
resldent of New York State for the tax years L974 and, L975. Based on
lncome of both spouses, Mr. Rahme is apparently mai,ntalning a home
within New York State and has no other permanent douriclle except the
one in New York State. Several  other factors were also taken into
account  in  th is  dec is ion . r '

As stated in the footnote to Findi.ng of Fact " I"  herein, al l  lssues regardlng

the New York State personal income tax l iabi l i ty of  Josephine Rahme were

resolved prior to this hearlng and the only matter remai.ning in issue is

pet i t ionerts New York State personal income tax l iabi l i ty for the year I974.

3 .  On March  11 ,  1981,  the  Aud l t  D iv is l ,on  lssued to  pe t l t ioner  a  Not lce  o f

Def lc iency  in  the  amount  o f  $1 ,L97.67 ,  p lus  pena l t ies  and in te res t '  fo r  the  year

1974.  A t  a  p re-hear ing  conference,  the  amount  o f  tax  due was reduced to  $1 '138.87 ,

p lus  pena l t ies  and in te res t .

4 .  Pr io r  to  the  per iod  a t  i ssue here in ,  pe t i t ioner  res ided w i th  h is  wLfe '

Josephl.ne Rahme '  at  40 Meadowbrook Road, Syosset,  New York. Sald property

I  Ini t ia l ly,  a Perfected Pet i t ion was f i led by and a Not ice of Hearlng
issued to Habib Rahure and Josephine Rahme, hls wife,  for the years 1974
through 1977. A11 issues regardlng Josephine Rahme ldere resolved pr ior to
heari .ng. At a pre-hearing conference, matters pertaining to Habib Rahmefs
New York State personal incoue tax l iabi l i ty for the years 1975 through
1977 were resolved. Petitloner Habib Rahne agreed that the only remalning
issue was his New York State personal income tax l iabi l l ty for the year
L97 4 .
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had been purchased by Josephine Rahme on August 24, L965. Pet i . t ionerrs name does

not appear on the deed to sal"d property.  Pet l t loner had been in contact about a job

with Dames & Moore, a company that had been contemplating starting an otf|ce in the

Middle East.  However,  the Board of Directors of said company kept postPoning a

f inal  decision regarding this Middle East comrnitment.  In the l ,nter im' pet i t ioner

Idas contacted by the NUS Corporat ion of Rockvi l le,  Maryland, regardlng a posi, t i ,on

wlth thls corporat ion.

5. In June, 1973, pet i t ioner separated from his wife and lef t  New York

State with the intent ion of not returning thereto. Pet i t ioner rented a house

at 109 Chestnut Street,  Gaithersburg, Maryland fron June, 1973 unt i l  July,  L974

and was enployed by NUS Corporat ion, Rockvl l le,  Maryland from June 25'  1973 to

J u l y  3 1 ,  L 9 7 4 .

6. On August 1, 1974, pet i t l -oner was hired by Dames & Moore of Cranford,

New Jersey. Petitloner rent,ed an apartment in New Jersey and worked at the

Cranford, New Jersey off ice of Dames & Moore unt i l  ear ly 1975, when he was

reassigned to the Mlddle East to establ ish an off i .ce for Dames & Moore. Dames

& Moore had offered permanent employment to peti.tloner who fully intended to

establ ish permanent residence in Lebanon, the country of his bir th.  However,

due t,o political unrest, and a war which began wl.thln six or seven weeks after

pet l t ioner arr i .ved in Beirut,  Lebanon, pet l" t ioner returned to the Unlted States

in late 1975. Upon hls return, pet i t ioner rented a house in Reading, ?ennsylvania

and took employurent with the Gi.lbert Company, working on energy and environmental

problens. Since his departure in 1973, pet i . t ioner has malntained no permanent

place of abode in New York and, until 1984 when he took a temporary consultant

posltlon at the State Department of Environmental Conservatlon ln the Jamestown

area, pet l t ioner did not work in New York.
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7. During the year L974, pet l t ioner neither resided in nor worked ln the

St,ate of New York. Petltioner paid state income taxes to !traryland and New

Jersey. During the year at lssue, pet i t loner owned no real property ln New York,

dld not vote in New York, maintai.ned no bank accounts in New York' other than a

Joint account with his wife in Syosset ln whi.ch al l  funds were deposited by hls

wtfe, and did not renew his New York State dr lverrs l icense.

CONCLUSIONS OF LAW

A. That 20 NYCRR 102.2(d),  ln effect for the year at lssue, provides, ln

pert tnent part :

"(d) Donici le.  (1) Donici le,  J,n general ,  is the p]-ace whlch an
indlvidual lntends to be his permanent home -- the pLace to which he
intends to return whenever he mav be absent.

(2) Adomici le once estaUfi" f ,"a cont inues unt l l  the person in
questlon moves to a new locati.on with the bona fide intention of
naking hls fixed and permanent home there. No change of dorniclle
results from a removal to a new location if the intentlon is to
remain there only for a linited tlne; thls rule applles even though
the indlvidual may have sold or disposed of hls former home. The
burden is upon any person asserting a change of domlclle to show that
the necessary tntent ion existed. In determining an individualrs
intent ion in this regard, his declarat ions wi l l  be glven due weight,
but they wl l l  not be conclusive i f  they are contradlcted by his
conduct.  The fact that a person registers and votes ln one place ls
l .mportant but not necessari . ly conclusive, especial ly i f  the facts
i.ndlcate that he did this merely to escape taxation in some other
p l a c e .  t t

B. That pet i t loner,  in novlng from Syosset,  New York to Gaithersburg,

Maryland in June, 1973, did not have the bona fide intentl"on of naking his

fixed and permanent home ln Maryland. Hl.s subsequent move to New Jersey in

August,  1974 was with the intent to remain in New Jersey for a l ln i ted t ine

only.  Pet i t ioner dtd not ef fect a change of domici le from New York to el ther

Maryland or New Jersey tn I974. Therefore, pet i t ioner cont inued to be donlci led

in New York for the year L974.
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C.  That  sec t ion  605(a)  o f  the  Tax  Law,  in e f fec t  fo r  the  year  a t  i ssue '

provides,  in  per t lnent  par t :

" (a)  Resldent  ind iv idual .  A res ldent  ind iv idual  means an
indlv ldual :

(1) who Is donici led in thi ,s state, unless he malntains no
permanent place of abode ln this state, maintains a permanent place
of abode elsewhere, and spends j"n the aggregate not more than thir ty
days  o f  the  taxab le  year  in  th ls  s ta te r  oE. . . r r .

D .  That  20  NYCRR 102.2(e) ,  in  e f fec t  fo r  the  year  a t  i ssue '  p rov ides :

t ' (e) Permanent place of abode. A permanent place of abode means
a dwelling place permanently maintai.ned by the taxpayer' whether or
not owned by hln, and will generally include a dwell-ing place owned
or leased by his or her spouse. I lowever,  a mere camp or cottage,
which is sui table and used only for vacat ions, is not a permanent
place of abode. Also, a place of abode, whether in this State or
elsewhere, is not deemed permanent lf lt is mal.ntai.ned only durlng a
temporary stay for the accomplishnent of a parcicular purpose. For
example, an indivi .dual donici led in another State nay be assigned to
his enployerrs New York off lce for a f lxed and l ln i ted period, af ter
which he ls to return to his permanent location. If such an indlvl-
dual takes an apartment in New York during thi.s period, he will not
be deemed a resldent,  even though he spends more than 183 days of the
taxable year in New York, because hi .s place of abode here ls not
permanent.  I le wi l l ,  of  course, be taxable as a nonresident on hls
lncome from New York sources, includlng hls salary or other compensa-
t ion for servlces performed in New York. However,  i f  h is asslgnment
to hls employerrs New York off ice is not for a f lxed or l in l ted
period, his New York apartment wi l l  be deemed a pennanent place of
abode and he w111 be a resident for tax purposes i f  he spends more
than 183 days of the year in New York.

In the case of a person donicl led in New York, the maintenance
of a permanent place of abode in this State i .s alone suff lc ient to
make him a resldent for tax purposes, even though he remalns outside
the State for the ent lre year;  the 183-day rule appl ies only to
taxpayers who are not domici l "ed ln New York."

E. That peti,tioner malntained a peruanent place of abode ln Maryland fron

January I  through July 31, 1974 and in New Jersey for the balance of the year

1974. Slnce he maintained no permanent place of abode i .n New York and spent

not more than thir ty days in New York during the year 1974, pet i t ioner l tas not
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a resi .dent of New York State withi .n the meani.ng and lntent of  sect lon 605 (a) of

the Tax Law.

F. That the New York adjusted gross income of a nonresident individual

rendering personal services as arr employee includes the compensation for

personal services enter ing lnto his Federal  adjusted gross income, but only i f '

and to the extent that,  hls services were rendered within this State [20 NYCRR

1 3 1  . 4  ( b )  I  .

G. That pet l t ioner 's sole income ia 1974 was derived from hls ernplo)rment

with NUS Corporation of Rockville, Maryland and Dames & Moore of Cranford, New

Jersey and, therefore, was not der lved from or connected with New York sources.

Accordingly, such income is not taxable for New York State personal income tax

purposes wlthin the meaning and intent of secti.on 632 of the Tax Law.

H. That the pet i t ion of Hablb Rahme is hereby granted and the Not ice of

Def ic iency  issued March  11 ,  1981 ls  cance l led  ln  fu l l .

DATED: Albany, New York

N0v 0 ? 1985

EK

STATE TAX COMMISSION

PRESIDENT


