
STATE OF NEW YORK

STATE TAX CO}&{ISSION

In the Matter of the Pet i t lon
o f

Rober t  B .  Pr ice

for Redeteruinat lon of a Def lc lency or Revislon
of a Determination or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commlssion, that he is over 18 years of age, and that on the
30th  day  o f  October ,  1985,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Robert  B. Pr lce, the pet l t loner in the wlthtn proceeding, by
encloslng a true copy thereof in a securely sealed postpaid rrrapper addressed
as fo l lows:

Robert  B. Pr i .ce
RD #1 Craven Rd.
De lanson,  NY 12053

and by deposit ing same enclosed In a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on sal,d wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me th is
30 th  day  o f  Oc tobe r ,  1985 .

pursuant to Tax Law sec t i on  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the  Per i t lon

Pr iceRobert
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def lc iency or RevlsJon
of a Determinat ion or Refund of Personal Income
Tax under Articl-e 22 of the Tax Law for the Year
r979.

State of  New York :
s s .  :

County of Albany ?

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commlssion, that he is over 18 years of age, and that on the
30th  day  o f  October ,  1985,  he  served the  w i th in  no t ice  o f  Dec is lon  by  cer t l f ied
mail upon John P. MacArthur, the representative of the petitioner in the wlthin
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

John P. MacArthur
2 8 4  S t a t e  S t .
Albany, NY 12210

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the represent,at l"ve of the pet i t ioner.

Sworn to before me this
30 th  day  o f  October ,  1985.

to admin
Tax Law

o f
o f
B .

pursuant to sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

October  30 ,  1985

Rober t  B .  Pr ice
RD #1 Craven Rd.
Delanson, NY L2053

Dear L l r .  Pr ice:

Please take not ice of  the Decis ion of  the St .ate Tax Cornrn i .ss ion enclosed
herewi th.

You have now exhausted your right of revl-ew at the admlnistratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Cornrnisslon nay be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced ln the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat lon of tax due or refund al lowed ln accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unlt
Building /f 9, Stace Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner rs  Representa t ive
John P. MacArthur
2 8 4  S t a t e  S t .
A lbany ,  NY 12210
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
:

ROBERT B. PRICE

for Redeterminat ion of a Def ic iencv or for
Refund of Personal Income Tax under ArtLcLe 22 :
of the Tax Law for the Year 1979.

:

DECISION

Peti t loner,  Roberr B. Pr ice, RD /11 Craven Road, Delanson, New York L2053,

f i led a pet i t ion for redeterminat ion of a def ieiency or for refund of personal

ineome tax under Art ic le 22 of the Tax Law for the year 1979 (Fi l -e No. 42909).

A formal hearing was held before Brian L. Fr ieduran, Hearing Off icer '  at

the off ices of the State Tax Commission, But lding l l9,  State Off ice Campus,

A lbany ,  New York ,  on  Apr i l  23 ,  1985 a t  9 :15  A. I "1 . ,  w i th  a l l  b r ie fs  to  be  submi t ted

by June 3, 1985. Pet i t ioner appeared by John P. l " lacArthur,  Esq. The Audit

D iv is ion  appeared by  John P.  Dugan,  Esg.  (Thonas C.  Sacca,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner may properly claiur as an i temlzed deduct ion on hls New

York State personal income tax return, an amount paid to the Internal Revenue

Service as the result  of  an assessment of unpaid Federal  withholding taxes

against a corporat ion in which pet i t ioner,  as a responstble off icer,  agreed to

undertake personal l labi l i ty therefor.

FINDINGS OF FACT

1.  Pet l t ioner ,  Rober t  B .  Pr ice ,  f l l ed  a  New York  S ta te  Incone Tax  Res ldent

Return  fo r  the  year  L979.  The re tu rn  was f l1ed  jo in t l y  w l th  h is  w i fe ,  Pat r i c ia  L .

Price, who Ls not a party to this proceeding. On l ine 15 of hls Federal

Schedule A, Itemized Deduetions and Interest and Divldend Income, petitioner
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claimed as an l teur ized deduct lon the amount of $1,200.00 paid to " IRS Re:

Numicon, Inc.t t

2.  On November 18, L982, the Audit  Divis ion issued to pet l t loner a

Statement of Audlt Changes finding additional personal income tax due in the

amount of $46.85, plus accrued Lnterest.  Accordlngly,  on Februaty 25'  1983,

the Audlt  Divis ion issued a Not ice of Def ic iency to pet i t loner in the amount of

$46.85  add i t iona l  tax  due,  p lus  in te res t  o f  $15.01 ,  fo r  a  to ta l  amount  due o f

$ 6 1 . 8 6 .

3.  The Statement  of  Audi t  Changes

1982 contained the following explanation

tax due:

To ta l  i ncome repo r ted /ad j t d
I t emrd  ded rs  c l a i ned /ad , j t  d ,
Adjustnent
I temized deduct ion corrected
Exernpt lon(s)  c la iured/adj  I  d
Taxable lncome corrected

Tax on above
Less:  maxinum tax benef i t
l"linimum income tax
Balance
Tax  p rev ious l y  s ta ted /ad j rd
Personal income tax due

To ta l  i n te res t

Total due

issued to pet i t ioner on November 18'

and recomputation of personal lncome

t 'You  have  repo r ted ,  t t IRS  Re :  Numicon ,  I nc . "  i n  t he  amoun t  o f  $11200 .00
on Federal  Schedule A,  L ine 15,  as other  taxes.  I t  ls  an improper
i tern ized deduct ion.  Therefore,  the tota l  amount  is  d isa l lowed.

The maximum tax benefit has been allowed in the computation of your

New York State tax l iab i l i tv .

t979
NYS

MFS.H

32497 .37
4232 .00

-1200 .00
3032 .00
1400 .00

28065.37

2489.15
-121 .30

.00
2367 .85

-232L .00
46 .85

13 .43

60 .28 60 .29 "
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4. Pet i t ioner was an execut ive off icer of Numlcon, Inc. dur ing a period

of time when employee withholding tax l-labilities due to the Internal Revenue

Service were accruing. When Numicon, Inc. went out of  business ht i thout having

renit ted the Federal  income taxes withheld from l ts employees, the Internal

Revenue Service turned to the off icers of the corporat ion to sat lsfy the

corporat ionrs l iabi l i ty for the withholding taxes. Pet i t ioner,  along with

other off icers, chose not t .o contest l labl l i ty and agreed to undertake personal

l iabi l i ty,  jo int ly and several ly,  on account of the withholding taxes. Pet l t loner

thereupon entered into an Installnoent Agreement with the Internal Revenue

Service, agreeing to pay approximately $II1224.00 in nonthly paynents to be

made agal.nst the ouLstanding obl igat ion.

5. For the year L979, pet i t ioner,  pursuant to the aforementioned agreement

with the Internal Revenue Service, paid the sum of $1,200.00 on account of the

Federal  wlthholdlng tax l iabi l l ty.  As indicated in Findlng of Fact "1",  g.W.,

pet i t ioner clairned this amount as an i temized deduct lon'  whlch deduct lon \ras

subsequently denied by the Audit Division as being an improper itemized deduction.

6. The Audit  Divis ion contends that the pa)rment of $1,200.00 represented

a penalty for unpaid withholding taxes and, as such, ls not an al lowable

deduet, ion for purposes of the New York State personal i -ncome tax. PetLt loner,

however,  contends that the Internal Revenue Service never assessed a penalty

and that by his admission of liability for the paynent of the wlthholding

taxes ,  pe t i t ioner 's  payment  o f  the  $1 ,200.00  cons t i tu ted  paynent  o f  tax  on ly .

Pet i t ioner further contends that i f  h is $11200.00 paynent to the Internal

Revenue Service ls paynent of tax and not penalty,  that i t  is deduct ible on hls

New York State personal incorne tax return as an al lowable business expense

deduct ion.



7.  Pet i t loner  conceded

paytrent of a penalty assessed

an allowable deduction on his
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that i f  h ls payment of the $1,200.00 was the

against him, such payment of penalty would not be

New York State personal income tax return.

CONCLUSIONS OF LAW

A. That sectLon 6672(a) of the Internal Revenue Code provldes as fol lows:

" (a)  GENEML RULE. - -  Any person requl red to col lect ,  t ruthfu l ly
account for, and pay over any tax lmposed by thls tlt le who wil lfully
fa i ls  to  col lect  such tax,  or  t ruthfu l ly  account  for  and pay over
such tax, or wll lfully attempt,s in any manner to evade or defeat any
such tax or  the payment  thereof ,  shal l ,  in  addi t ion to other  penal t ies
provided by law,  be l lab le to a penal ty  equal  to  the tota l  amount  of
the tax evaded,  or  not  co l lected,  or  not  accounted for  and paid over .
No penal ty  shal l  be imposed under sect ion 6653 for  any of fense to
wh ich  th i s  sec t l on  i s  app l i cab le . "

B.  That  the fact  that  pet i t ioner  agreed to pay the wl thhold lng taxes due

rather  than contest  h is  l iab i l i ty  therefor  does not  a l ter  the conclus ion that

h is  l lab l l i ty  arose under sect ion 6672(a)  of  the Internal  Revenue Code.

C.  That  sectLon L62(a)  of  the Internal  Revenue Code a l lows as an i temized

deduct ion a l - l  the ord inary and necessary expenses paid or  lncurred dur ing the

taxable year  in  carry ing on any t rade or  business.

D .  Tha t  sec t i on  162 ( f )  o f  t he  I n te rna l  Revenue  Code  p rov ides  tha t  r ' [ n ]o

deduct ion shal l  be a l lowed under subsect ion (a)  for  any f ine or  s in l lar  penal ty

paid to a government  for  the v io lat ion of  any 1aw."

E .  T h a t  T r e a s u r y  R e g u l a t i o n  s e c t i o n  L . I 6 2 - 2 L ( b ) ( 1 ) ( i i ) '  i n  e f f e c t  f o r  t h e

year at  issue,  def ines the term " f ine or  s lmi lar  penal ty"  to  inc lude an amount

" [p]a id as a c iv l l  penal ty  imposed by Federal ,  State or  local  law'  inc ludlng

additions to tax and additional amounts and assessable penaltles lmposed by

Chapter  68 of  the Internal  Revenue Code of  1954."

F.  That  che Un i ted  Sta tes  Tax  Cour t ,  in  Pat ton  v .  Comiss loner ,  71  T .C.

3 8 9 ,  3 9 0  ( 1 9 7 8 ) '  h e l d ,  l n  p a r t :
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r fsect ion 6672 Ls found in Chapter 68. Under the regulat ionsr
the rpenaltyr lmposed by that sect ion clear ly is a rpenaltyf  for
p u r p o s e s  o f  s e c t i o n  L 6 2 ( f ) . "

( B u t  c f . :  U n i t e d  S t a t e s  v .  S o t e l o , 4 3 6  U . S .  2 6 8  ( 1 9 7 8 ) ,  r e h .  d e n .  4 3 8  U . S . 9 0 7

(1978),  whlch character izes funds due under sect lon 6672 of the Internal Revenue

Code as t t taxest '  for purposes of dischargeabl l l ty in bankruptcy onl-y.)

G. That pet i t loner is not ent i t led to a deduct ion on his New York State

personal-  lncome tax return for the amount of $11200.00, pald to the Internal

Revenue Service ln the year 1979, on account of the Federal withholdlng tax

l iabi l i ty of  Numicon, Inc.,  a corporat ion in which pet i t ioner l tas an execut lve

o f f i c e r .

H. That even assumingr arguendo, that pet i t ionerts content ion that the '

$1,200.00 paynent to the Internal Revenue Service represented a Payment of tax

rather than a payment of penalty, this payment would, nonetheless, be nondeduc-

t ible on his New York State personal income tax return. Sect lon 6I5(a) of the

Tax Law provides that the New York itemized deductions of a resident individual

are the same as his Federal  l temized deduct ions, subject to certain nodlf lcat lons.

Sect ion 615(d) of the Tax Law, which sets forth the the modif icat ions lncreasing

Federal  i temized deduct ions, contains no provislon which perni ts a taxpayer to

increase his Federal  i ternized deduct ions by the amount of Federal  withholding

tax  pa ld .

I .  That sect ion 164(a) of the Internal Revenue Code, ln sett lng forth

which taxes uray be allowable as itemized deductions for lndividuals and corpora-

t ions ,  p rov ides :

r ' (a) GENEML RULE. --  Except as otherwise provided in this sect lon'
the following taxes shall be allowed as a deductLon for the taxable
year within which paid or accrued:

(1 )  S ta te  and loca l ,  and fo re lgn ,  rea l  p roper ty  taxes .
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(2) State and local personal property taxes.

(3) State and locaI,  and foreign, lncome, war prof i ts,  and
excess  pro f i t s  taxes .

(4) State and local general  sales taxes.

(5) The windfal l  prof i t  tax imposed by sect ion 4986.

In addit ion, there shal l  be al lowed as a deduct lon State and local '
and foreign, taxes not descr lbed in the preceding sentence which are
paid or accrued within the taxable year in carrying on a trade or
buslness or an act iv i ty descr ibed ln sect ior.  2L2 (relat ing to expenses
for  p roduc t ion  o f  income) . r r  (Enphas is  added. )

J.  That sect ion 275(a) of the Internal Revenue Code provides, in parts

" (a )  Genera l  ru le .

No deduct ion shal l  be al lowed for the fol lowing taxes:

(1) Federal  lncome taxes, lncluding --

* * *

(C) the tax withheld at source on wages under section 3402."

K. That since there is no provislon ei ther in the Internal Revenue Code

or in the Tax Law which allows petitioner to deduct the amount of Federal

r^rithholding tax paid for 1979, his paynent to the Internal Revenue Servi.ce of

the  $1 ,200.00  on  account  o f  Numicon,  Inc . rs  Federa l  w i thho ld ing  tax  l iab i l i t y ,

even i f  construed to be a payment of !ax, would not be an al lowable deduct lon

on hls New York State personal income tax return.

L. That the pet i t ion of Robert  B. Pr ice ls denied and the Not ice of

Def ic iency dated February 25, 1983 is sustai .ned, together with such addlt lonal

interest as uay be lawfully due and owlng.

DATED: Albany, New York

ocT 30 1985
STATE TAX COMMISSION


