
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l- t ion
o f

Charles & Sylvia Potter

for Redeterninat i .on of a Def ic iency or for Refund
of Personal Income Tax under Article 22 of. the Tax
Law and New York City Nonresident Earnings Tax
under Chapter 46, Ti t le U of the Administrat i ,ve
Code o f  the  C i ty  o f  New York  fo r  the  Year  L976.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State 1' .1 Qemrnission, that he is over 18 years of age, and that on the
6th day of August,  1985, he served the within not ice of Decision by cert i f ied
mal l  upon Charles & Sylvia Potter,  the pet l t loners l .n the wlthin proceedlng'  by
enclosing a true copy thereof in a securely sealed postpaid l rrapper addressed
as fo l lows:

Char les & Sylv ia Pot ter
475 Sunset  Ave.
Haworth,  NJ 0764I

and by deposi t ing same enclosed
post office under the exclusive
Serv ice wl th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i " one r .

Sworn to before me th is
6 th  day  o f  Augus t ,  1985 .

i s te r  oa ths

in a postpaid properly addressed wrapper ln a
care and eustody of the Unlted States Postal
York .

that the said addressee is the pet i t ioner
forth on sald wrapper is the last known address

pursuant to Tax Law sec t i o t  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Charles & Svlvia Potter

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Article 22 of the Tax
Law and New York City Nonresi.dent Earnings Tax
under Chapter 46, Ti t le U of the Administrat ive
Code o f  the  C i ty  o f  New York  fo r  the  Year  1976.

and by deposi t ing
pos t  o f f i ce  unde r
Serv lce wi th in the

That deponent
o f  t he  pe t i t i one r
last knovm address

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Coromissi .on, that he is over 18 years of ager and that on the
6th day of August,  1985, he served the wlthin not ice of Declsion by cert i f led
mal l  upon Jack tJong, the representat ive of the pet i t loners in the wlthln
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
\rrapper addressed as fol lows:

Jack Wong
Oppenhein, Appel,  Di.xon & Co.
One New York Plaza
New York, NY 10004

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the sal .d addressee i .s the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t i ,oner.

Sworn to before ne this
6 th  day  o f  August ,  1985.

thor ized to
'ster 

oaths

,&,*" 2-r.' L

Pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August  6 ,  1985

Charles & Sylvia Potter
475 Sunset  Ave.
Ilaworth, NJ 0764I

Dear  Mr .  &  Mrs .  Pot te r :

Please take not ice of the Deci.s ion of the State 1.r1 f ,smmission enclosed
herewith.

You have now exhausted your r ight of  revlew at the adminlstrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le U of
the Adnrinistrat ive Code of the City of New York, a proceeding in court  to
revlew an adverse decision by the State Tax Comlssion may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comrnenced in
the Supreme Court of the St,ate of New York, Albany County, within 4 months from
the date of this not ice.

Inqui.ries concerning the computation of tax due or refund allowed ln accordance
with this decisi .on may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat lon Unit
Bui ldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Jack Wong
Oppenhein, Appel,  Dixon & Co.
One New York Plaza
New York, NY 10004
Taxing Bureauts Representat ive



SI'ATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

CHARLES AND SYLVIA POTTER

for Redetermination of a Deficlency or for
Refund of Personal Income Tax under Arttcl-e 22
of the Tax Law and New York Clty Nonresident
Earnings Tax under Chapter 46, Title U of the
Adninistrative Code of the City of New York for
the Year L976.

DECISION

Petltioners, Charles and Sylvta Potter, 475 Sunset Avenue, Haworth, New

Jersey 0764L, fl1ed a petitlon for redeterminatlon of a deficiency or for

refund of personal income tax under Articl-e 22 of the Tax Law and New York City

nonresident earnings tax under Chapter 46, Title U of the Adninistrative Code

of the City of New York for the yeat L976 (f i te No. 27780).

A fornual hearing was held before Daniel J. Ranalli, Hearing Offlcer, at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York, on Novenber 18, 1982 at 3:15 P.M., cont inued on June 20, 1983 at 1:30

P.M. and cont inued to conclusion on l lay 22, L984 at 9:15 A.M., with alL br iefs

to be subnj.tted by August 3, L984. Petitioners appeared by Oppenhetn, Appel,

Dixon & Co. (Jack Wong, C.P.A.).  The Audit  Di-vis ion appeared by John P. Dugan,

Esq.  ( I rw in  Levy ,  Esq. ,  o f  counse l ) .

rssuEs

I. Whether the Audit Division properly disal-lowed petitioners' allocation

of wage income within and wlthout New York.

II. Whether the Audit Division properly dlsallowed petitioners' deduction

for a call option loss on their New York nonresident return.
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III. Whether an adjustroent for ernployee business

on petitionersr Federal tax return should be al-lowed

return.

expenses which was taken

on their New York nonresident

FINDINGS OF FACT

l. Petitioners, Charles and Syl-via Potter, are and during L976 were'

resj-dents of Haworth, New Jersey and filed a New York State Income Tax Nonresident

Return with New York City Nonresident Earnings Tax for 1976. On thej-r return,

petitioners clalned an allocation of wage and sa.lary incone to New York State

of 102 days worked in New York out of 2I2 total days worked in L976. Petj.tioners

clained an amount to be refunded of $3 1628.94.

2. 0n Apri l  5,  1979, the Audit  Divis ion issued a Not ice of Def ic iency

against petitioners in the amount of $31800.63, plus penalty and interest of

$11587.39, for a total  due of $5,388.02 for the taxable year 1976. A Statenent

of Audit Changes issued January 26, 1979 expTained that petitionersf wages were

being "deemed to be for services performed in New York and taxable in fuLl to

New York State and New York City".  The Statement al-so explained that a $24r035.00

loss whlch petitioners claimed as other lncome was being disallowed.

3. Petitioner Charles Potter was a registered account executive and

chartered financial analyst ernployed by Bear Stearns & Co. A chartered fl-nancial-

analyst is an analyst in the securities research fiel-d who is requlred to have

an extensive background in accounting and flnanclal analysis. As part of its

financial analysis service, Bear Stearns & Co. researches and analyzes numeroua

publicly-owned corporations whose stocks are traded in the stock markets.

Mr. Potterrs duties involve travel to various corporate headquarters to analyze

the financial condition, operations and management of the respectlve corporatl-ons.

4. As a reglstered account executive, Mr. Potter is registered by the New

York Stock Exchange and the National AssocLation of Securities Dealers and is
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l-icensed to buy and se11 securities for clients and receive conmissions for

doing so. Mr. Potterrs act iv i t ies as a registered representat ive include

tal-king to clients, reviewing thei-r securities portfolios and naking recommen-

dat lons. Mr. Potterfs cl ients occasional ly come to his Bear Stearns & Co.

offlce to consult with hin, but nore often he must vlsit his clients at theLr

homes or places of business. Mr. Potter estimated that his duties require him

to travel 25 xo 50 percent of his tine. l{any of the places he visits are

outside of New York State and, occasional ly,  outside of the United States.

5. I"1r. Potter worked on a connission basis for Bear Stearns & Co. He was

not reinbursed for any of h:is travel and entertainment expenses in connection

with his sales and analyt ical  work. In L976, pet i t ioners claimed $18r981.00 in

unreimbursed business expenses on their Federal income tax return. This return

was audited by the Internal Revenue Service and accepted as fl1ed. The unreimbursed

expenses were not clained on petitioners' New York nonresident return. An

affl-davit fron petitionerst former accountant indicated that due to a computer

error, the aforesaid business expenses were not properly reflected on petitionersl

New York return. Petitj-oners naintain that the unreinbursed expenses, prorated

for days worked in New York State, should be allowed in deterninlng petitioners'

tax liabiJ-ity.

6. Mr. Potter did not apprise the Audit Division that he was enployed oa

a straight commission basis until the hearing. At that time, both parties

realized that the correct basis for allocation by petitioners was volune of

business taansacted within and without New York rather than days worked within

and without the state. Mr. Potter worked at a 45 percent commission rate. His

total- commissions for the year in issue amounted to $871922,00 thus the total-

sales semrnissions earned for Bear Stearns amounted to $195r382.00. Of the
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total  sales volume for L976, pet i t ioners clalned that $114r521.00 const i tuted

business transacted outside of New York State. In support of their clain,

pet j . t ioners submitted Bear Stearns sett lement statements and Mr. Potterrs

calendars which he used as diaries to record his business trips. A close

examination of the diaries and statements revealed that only $80 r4L4,00 in

sales 'rdere actually transacted outside New York State. The out-of-state

transactions, when neasured against total- transactions, result in a 58.9

percent volume of business transacted within New York State.

7. Mr. Potter also traded in the connodities market for his orfir account.

During L976, he reallzed a net loss from the sale of put and call options in

the amount of $331668.00. Mrs. Potter al-so traded for her own account and

real ized a prof i t  of  $143.00 on sales of put and cal l  opt lons. Mrs. Potter

al-so did free lance public relatj-ons work out of petitioners' New Jersey home.

Fron this act iv i- ty,  Mrs. Potter earned $9,190.00, none of which was earned in

New York State. Pet i t ioners netted t t re $9,190.00 and $143.00 earned by Mrs.

Potter against the loss of $331668.00 incurred by Mr. Potter to arr ive at a net

loss of $241035.00 which was cJ-ained as other Lncome on their Federal and New

York returns. Petitioners now naintain that, pursuant to a Revenue RUJ-ing of

the Internal Revenue Service, gains and losses fron sales of options constitute

ordinary income and losses and are to be incLuded as ordinary income or deducted

as itemized deductions and that therefore, the $331668.00 loss should have been

taken as an itenlzed deduction, and not reported as other income. Moreover,

petitioners argue that since Mrs. Potterfs income from fees and sal-es of put

and call- options was earned entirel-y outside New York State, such income should

not be included in New York lncome and, therefore, was incorrectly netted

aga ins t  Mr .  Pot te r rs  op t ion  1oss .
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CONCLUSIONS OF I,AW

A. That sect ion 632(a)(f)  of  the Tax Law provides, in part ,  that New York

adjusted gross incone of a nonresident individual includes the net anount of

itens of income, gain, loss and deduction entered into Federal adjusted groes

income which are derived from or connected with New York sources. Items of

incone, gain, loss and deduction derived from or connected with New York

sources include those items attributable to "a business, trade, profession or

occupat ion  car r ied  on  in  th is  s ta t€ . . . "  [Tax  Law S632(b) (1 ) (B) ] .  Add i t lona lLy ,

sectlon lJ46-2.0 of Chapter 46, Title U of the Adnlnlstrative Code of the City

of New York imposes a tax on the wages earned within New York Clty of every

nonresident individual.

B. That 20 NYCRR 131.f5 in effect dur ing the periods in issue providedo

in part ,  thats

"If the commissions for sal-es made or other compensatioa for
servlces perforned by a nonresident traveling salesnan, agent or
other enployee depend directly upon the volune of buslness transacted
by hin, his itens of incone, gain, loss and deductlon (other than
deductions entering into the New York itemized deduction) derived
from or conneeted with New York State sources include that proportion
of the net amount of such items attributable to sueh business which
the volune of business transacted by hin withln New York State bears
to the total volume of business transacted by hin within and without
New York  S ta te . "

Sirnilar treatmeat of income earned in and out of New York City is provided for

in 20 NYCRR Appendix 20 $4-4(c).

C. That the evldence in the record, as discussed ln Finding of Fact "6",

indicates that the proportion of the volune of business transacted within New

York to the total volume of buslness transacted was 58.9 percent. Thus Mr.

Potter's New York commission income should have been determined by nultiplying

the Federal  anount of $87 1922.00 by 58.9 percent to arr ive at the New York

amount of $51 1786.05. Moreover,  s ince Mr. Potter worked on a straight comnission
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basis for Bear Stearns & Co. with no reimbursement for expenses, he is entltled

to an adjustment to income of a port ion of the $181981.00 in business expenseg

he incurred and which $rere accepted without change by the Internal Revenue

Servj.ce. The amount to be allowed as an adjustnent is to be deternined by

nultiplying the $18,981.00 by the 58.9 percent New York allocation deternined

supra. Thus the a1l-owable expenses are $11 ,L79.8L.

D. That,  whi le Revenue Rul ing 78-181, 1978-L C.B. 261'  holds that the

repurchase of a call option is not a capital- asset aad losses therefrom may not

be taken as adjustments to income, but rather are ordinary losses to be taken

as an itenized deduction, the ruling is expressly J-trnited to the repurchase of

30 day call options origina.l-J-y written before Septenber 2, L976. The evidence

subnitted by Mr. Potter indicates that he engaged in nunerous put and call

transactions during the latter half of 1976. However, it is inpossible to

determine whether any of the call transactions were repurchases of 30 day

options of the type specified in the Revenue Ruling. Petitioners, therefore,

may not take the losses as an itenized deduction on their New York return.

E. That the petition of Charles and Sylvia Potter is granted to the

extent that the Audit Divj-slon is dlrected to recompute petitioners' tax

liability in accordance with Conclusion of Law "C" above and to refund an

appropriate anount, together with such interest as may be 1awfu11y owing and

the Notice of Deficiency dated April 5, 1979 is cancelled.

DATED: Albany, New York STATE TAX COM},ISSION

AUG 0 6 1995


