
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Robert

the  Pet i t ion

Joan Postel

o f
o f
&

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conrnission, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the wlthin not ice of decision by cert i f led
mai l  upon Robert  & Joan Postel ,  the pet l t ioner ln the wlthin proceedinB, bY
enclosl .ng a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

:

for  Redetern lnat ion of  a Def ic iency or  for  Refunds 2
of  New York State Personal  Income and Unincorporated
Business Taxes under Articles 22 and 23 of the Tax :
Law and New York City Personal Income Tax under
Chapter  46,  T i t le  T of  the Adminis t rat lve Code of  z
the Ci ty  of  New York for  the Years L979 and 1980.

Robert  & Joan Poscel
435  Eas t  52  S t ree t
New York, NY L0022

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Service within the State of Nev

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before ne th is
23 rd  day  o f  May ,  1985 .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wraPper ln a
care and custody of the United States Postal
York .

that  the said addressee ls  the Pet i t ioner
forth on said wrapper is the last known address

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter the Pet , l t lon

Joan Poste lRobert

for Redeterminat ion of a Def ic iency or for Refunds ' .

of  New York State Personal Income and Unincorporated
Business Taxes under Articles 22 artd 23 of the Tax :
Law and New York City Personal Income Tax under
Chapter 46, Ti t le T of the Administrat ive Code of :
the City of New York for the Years L979 and 1980.
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AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cormlssion, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the withln not ice of decision by cert i f ied
mai l  upon Sidney W. Arzi l iant,  the representat ive of the pet i t ioner in the
within proceeding, bI enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Sidney W. Arzi l iant
36  West  44 th  S t ree t
New York, NY 10036

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner hereln and that the address set forth on said l rraPPer is the
las t  known address  o f  the  representa t ive  o f  the  pe t i t ioner .

Sworn to before ne this
23rd ,  day  o f  May,  1985.

s te r  oa ths
sec t i on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

YIay 23, 1985

Robert & Joan Postel
435 East  52  St ree t
New York, NY LOO22

D e a r  M r .  &  M r s .  P o s t e l :

Please take not ice of the decision of the State Tax Courmission enclosed
herewlth.

You have now exhausted your right of review at the administrative level.
Pursuant to sect lon(s) 690 & L3L2 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Conmission rnay be inst l tuted only
under Art . ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced i 'n
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th ls  no t ice .

Inquiries concerning the comput,at,ion of tax due or refund allowed in accordance
with this decl-sLon may be addressed to:

NYS Dept. TaxatLon and Finance
Law Bureau - Li t igat ion Unit
Bui l -ding /19, State Carnpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours t

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Sidney !{ .  Arzi l iant
36  West  44 th  S t ree t
New York, NY 10036
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

ROBERT POSTEL AND JOAN POSTEL

for Redeterminat lon of Def lc l"encies or for
Refunds of New York State Personal Income and
Unincorporated Business Taxes under Articles
22 and. 23 of. the Tax Law and New York City
Personal Income Tax under Chapter 46, Title T
of the Adninistrative Code of the City of New
York for the Years 1979 and 1980.

DECISION

Petl t loners, Robert  Postel  and Joan Postel ,  435 East 52nd Street '  New

York, New York 10022, flled petitl-ons for redetermination of deflciencies or

for refunds of New York State personal income and unincorporated business taxes

under Artiel-es 22 and 23 of the Tax Law and New York City personal income tax

under Chapter 46, Tl t le T of the Adnninistrat ive Code of the City of New York

fo r  the  years  1979 and 1980 (F i le  No.  48097) .

A sma11 clai.ms hearing was held before Arthur Johnson, Hearlng Officer, at

the offices of the State Tax Connlsslon, I\uo World Trade Center, New York, New

York ,  on  September  13 ,  1984 a t  11 :30  A.M. ,  w i th  a l l  b r le fs  to  be  subrn i t ted  by

December 1, 1984. Pet i t ioners appeared by Sidney W. AzriLLant,  Esq. The Audlt

Divis lon appeared by John P. Dugan, Esq. (Janes Del1a Porta, Esq.,  of  counsel) .

ISSUES

I. Whether the pet i t ions f i led with respect to the personal income tax

def lc iencies were t imely f i led.

I I .  l {hether the Statement of Audit  Changes issued with respect to the

personal income tax l iabLlLt les properly del lneated the adjusturents and comPuta-

t lons arr iv ing at the asserted tax due.
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I I I .  Whether the minimum income taxes asserted for 1980 were properly

computed.

IV. Idhether the income reported by pet i t ioner Robert  Postel  on his Federal

schedules C f i led for the years L979 and 1980 is subject to the imposit lon of

unincorporated business tax.

V. Whether the income reported by pet i t ioner Joan Postel  on her Federal

schedules C f i led for the years L979 and 1980 is subject to the imposit ion of

unincorporated business tax.

FINDINGS OF FACT

1. Pet i t ioners, Robert  Postel  and Joan Postel ,  f i led a New York State

Income Tax Resident Return (with City of New York Personal Incone Tax) for each

of the years 1979 and 1980. The 1979 return was f i led under f i l ing status

ttmarr ied f i1- lng separately on one returnrr.  The 1980 return was f i led under

f i l ing status I 'marr ied f i l tng joint  returnr ' .  Each pet i t ioner f i led a separate

Federal  Schedule C fot 1979 and 1980 whereon they character ized the nature of

their  respect ive business act iv i t ies as fol lows:

PETITIONER YEAR BUSINESS ACTIVITY

Robert Postel  1979 Consultant
Robert  Postel  f980 Real Estate Broker
Joan Postel  1979 Consultant
Joan Postel  1980 Consultant

Neither pet i t loner f i led a New York State unincorporated buslness tax

return for the years 1979 and 1980.

2. On December 6, 1982, the Audit  Divis ion issued a Statement of Audlt

Changes to pet i t ioners wherein certain adjustments rdere nade with resPect to

New York State and New York City personal income taxes. Said adjustments'

whlch dealt  pr imari ly wlth the New York State capital  gain nodif icat ion and the
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lnposit ion of minimum income taxes by both of said jur isdict ions, were explained

in such statement as fol lows:

rr l f  you were ent i t led to a 60% net capital  gain deduct ion in
computing your Federal Adjusted Gross Income, You must add 20% of.
one-half of the net capital gain ln computing your Total New York
Income.

The remainder of the Long Term Capital
York personal income tax is consldered to be
and subject to New York minirnum income tax.

Gains not subject to New
an Iten of Tax Preference

Marr ied taxpayers who f i le separate New York State/City lncome
tax returns must compute their minimum lncome tax on separate Forms
IT-220 and the naximum specif ic deduct lon al lowable to each spouse is

$ 2 ,  5 0 0 .  0 0 .

When computing Maximum Tax on Personal Servlce Income, total New
York State l tems of tax preference mrst be deducted. This reduces
your Personal Servlce Taxable Incone below the amount which would
resu l t  in  a  tax  benef l t . t l

Accordlngly,  on March 10, 1983, two (2) not ices of def ic iency htere

issued against pet i t ioners with respect to the aforestated adjustments. One

not ice asserted New York State and City personal income taxes for 1979 of

$ 3 t , 0 2 S . 0 2 ,  p l u s  i n t e r e s t  o f  $ 1 0 , 0 8 8 . 3 9 ,  f o r  a  t o t a l  d u e  o f  $ 4 1 , 1 f 3 . 4 1 .  T h e

other not ice asserted New York State and City personaL income taxes for 1980 of

$ l t , S 0 9 . 9 2 ,  p l u s  i n t e r e s t  o f  $ 2 , 7 6 4 . 0 9 ,  f o r  a  t o t a l  d u e  o f  $ I 4 , 2 7 3 . 0 I .  A l t h o u g h

the Statement of Audit  Changes explained that | tsect ion 685(c) Penalty for

underest iuat lon of tax ls asserted for I979' t ,  nei ther the l iabi l i ty conputed

thereon, nor the Not ice of Def ic iency lssued with respect thereto, show the

assert ion of sald penalty.

3. On December 6, 1982, a Statement of Audit Changes was lssued to

pet i t ioners wherein their  lncome derived during 1979 and 1980 fron their

reported respect ive business act iv i t les (see Finding of Fact ' r1" '  j :ggg) nas

held subject to the unincorporated business tax. Accordingly,  on November 4,

1983, two (2) not ices of def ic iency were issued against pet i t ioners. One
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no t ice ,  wh ich  asser ted  1979 and 1980 un lncorpora ted  bus iness  taxes  o f  $35r815.58

determined to be due frour pet i t ioner Robert  Postel- ,  nas erroneously lssued

aga ins t  bo th  pe t i t ioners .  Sa id  no t lce  a lso  asser ted  ln te res t  o f  $10 '951.44 '

fo r  a  to ta l  due o f  $461767.02 .  The o ther  no t ice ,  wh ich  was lssued so le ly

against pet i t ioner Joan Postel ,  asserted 1979 and 1980 unincorporated business

taxes  de termined to  be  due f rom her  o f  $51624.44 ,  p lus  in te res t  o f  $ I ,748.45 ,

f o r  a  t o t a l  d u e  o f  $ 7 , 3 7 2 . 8 9 .

4. The Audit  Divis lon conceded that pet l t ioners had f l led t i rnely pet i t lons

with respect to the not ices of def ic lency issued for unincorporated business

taxes. However,  i t  a l leged that the pet i t ions f i led with respect to the

not ices of def ic iency issued for personal lncome taxes were unt inel-y.

5. The two (2) not ices of def ic iency assert ing personal income taxes l tere

issued on l"{ ,arch 10, 1983. The pet i t ions f l led with respect to sald not lces

were mailed in an envelope which bore a machlne metered stamp rather than a

Unl-ted States postmark. The machlne metered stamp bore a date whlch appears to

be June 3, 1983; however,  l t  is possible that such date was June 8'  1983 with

the nunber 8 part lal ly obl l terated. Sald envelope, as wel l  as the pet i t lons

nailed therein, were stamped by the Tax Appeals Bureau indlcatlng recelpt on

June 13, 1983. Aff ixed to said envelope is a cert i f led mal l  st icker;  however,

pet l t ioners fal l -ed to subnit  a cert i f ied nal l lng receipt to establ ish the

nai l ing date.

6. Pet i t ioners did not personal l -y appear at the hearlng held herein.

Mr ,  Kenneth  I .  S inger ,  C .P.A. ,  who prepared pe t l t loners f  re tu rns  fo r  the  years

at issue herein, appeared as a witness on thelr  behalf .  Mr. Slnger rendered

sworn test imony to the effect that:
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a) The envelope containlng the pet i t ions at issue was machine meter

s tamped a t  pe t i t ioner  Rober t  Pos te l ts  o f f i ce .

b) He (t{r. Slnger) personally nalled sald envelope contaLning the

pet i t ions  on  June 8 ,  1983.

c) The not ices of def ic lency issued with respect to personal income

taxes were mai led to an address at whlch pet i t ioners did not reslde at the

t ine said not ices were uai led.

d) The pet i t ioners were resldlng at 435 East 52nd Street,  New York

City ftslnce sometlne ln 1982".

7. The not ices of def ic iency lssued with respect to personal Lncome taxes

were mai led to pet i t ionersr last known address.

8. Pet i t ioners submitted what is purported to be a copy of a memorandum

from Mr. Singer dated June 8, 1983. Said memorandum states:

"For your records enclosed are coples of pet i t ions f i led today
wlth NYS re your 1979 & 1980 assessments. When I  recelve a reply I
w i l l  no t i f y  you . "

9. Pet i t ioners al leged that the Statement of Audit  Changes issued with

respect to the personal lncome tax deficlencies lacks foundatlon in that

certain amounts used in the computat lon contained therein appear,  in their

opinion, to have no basis. Accordlngly, they contend that the notlces of

def ic iency issued with respect thereto are arbLttaty.  Furthermore, wlth

respect to the minimum income taxes asserted, pet i t loners clained that the

items of tax preference qrere overstated for 1980 slnce they reported a negative

New York taxable lncome for said year and accordlngly, they did not recelve a

ful l  tax benef i t  f ron the capital  gain deduct ion which was held to be an i tem

of tax preference.
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10. Pet i t i .oner Robert  Postel  al leged that his business income, as reported

on his Federal  schedules C f i led for each of the year6 1979 and 1980, is exempt

fron the lnpositlon of unincorporated buslness tax since such income l^ras

derived fron the pract ice of 1aw. He contended that the l ist ing of his business

act lv i t les on the Federal  schedules C as t 'Consultantrr  (1979) and "Rea1 Estate

Brokerrr  (1980) was erroneous. In a protest let ter dated January 18'  1983,

pet i t ioner Robert  Postel  stated:

t'It appears that my accountant made the nistake in preparing ny
tax returns ln that he l -ncorrectLy l isted as my occupat lon thto areas
of business act iv i t ies in which rny cl lents -  but not I  -  are act lve
and whlch clients pay me fees for legal- services rendered.tt

11. Pet i t ioner Robert  Postel  pract iced law ln New York State during the

years 1979 and 1980 as a professlonal service corporatlon under the name

Rober t  I .  Pos te l ,  P .C.  He drew a  sa la ry  f rom sa ld  corpora t ion  o f  $75r108.00

in  1979 and $60,000.00  in  1980.  H is  f le ld  o f  spec ia l ty  was  rea l  p roper ty  l -aw.

12. I t  was al leged that ln addlt ion to his pract ice as a professional

service corporat ion, Mr. Postel  pract lced law as an individual '  the income

derived therefrom being reported on the Federal  schedules C. No reason was

provided at the hearing as to why Mr. Postel wou]d maintaln two seParate legal

p rac t ices .

13. No records were produced at the hearing held herein with resPect to

the sources and nature of ei ther Mr. Postelrs or Mrs. Postelrs lncome which was

reported on the Federal  schedules C. Their  accountant,  Mr. Singer,  test l f led

that Mr. Postel  ' rhad two law off lces ln the perlod of t lne fron 1979 unt i l  nowrl

and that I 'at  both off ice locat ions plpe bursts and leaks from the cei l - ing

created substant ial  damage" which destroyed al l  records except the tax returns

and underly ing worksheets, whlch were physical ly separated fron the rest of  his

f i les  and no t  a f fec ted  by  the  f loods .
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14. Mr. Slnger,  who has been a pract ic lng cert i f ied publ lc accountant for

eighteen year6, further test i f ied that he l isted Mr. Postel ts buslness act lv l t les

in 1980 as t tReal Estate Brokerf '  because t t l t  was my understandlng that an attorney

in New York State r f ,as also a l lcensed real estate broker. t t

15. Pet i t ioner Joan Postel  al leged that her reported buslness lncone'

which was character ized on her 1980 Federal  Schedule C as belng derived from

her act lv i t ies as a t tconsultantr t ,  ldas actual ly pr lnar l ly der lved from the sale

of real property for her own account. Accordingly, it rdas argued that such

lncome is exempt from the lurposition of unincorporated buslness tax pursuant to

sec t ions  703(d)  and 703(e)  o f  rhe  Tax  Law.  Of  the  $153,218.00  gross  rece ip ts

reported on her 1980 Federal  Schedule C, i t  was al leged that only $4,400.00

represented consult lng fees whl1e the balance represented gain derived fron the

sale of real  property for her own account.

16. I t  was al leged that dur ing 1980, Mrs. Postel  purchased stock cert l f lcates

representLng ownership in approxlmately one hundred (100) apartments in a

cooperat ive apartment bui ldlng. Such purchases, i t  was argued, were made for

the purpose of producing rental lncorne. During the same year she allegedly

sold stock cert i f icates represent ing eight (8) such apartments. The reason

provided for such sales hras to correct her negat ive cash f low si tuat lon.

Although i t  was claimed that Mrs. Postelrs 1980 reported business lncone at

issue was derived pr inar i ly f ron the sale of said stock cert l f lcates'  no

documentat ion was subnlt ted to establ ish thls.

L7. Pet i t ioner Joan Postel  conceded that the business income reported on

her 1979 Federal  Schedule C was derived from real estate consult ing act iv i t les.

IB. During 1979 and 1980, both Mr. and Mrs. Postel  der lved income from a

real- estate consultlng corporation knorrm as Postel Development CorP. They were
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the sole off icers of said corporat ion. Mr. PosteL recetved wage lncome from

s a i d  c o r p o r a t i o n  o f  $ 7 8 , 8 9 2 . 0 0  ( 1 9 7 9 )  a n d  $ 8 1 , 5 0 0 . 0 0  ( 1 9 8 0 ) .  M r s .  P o s t e l

rece lved wage income f rom sa ld  corpora t ion  o f  $44,000.00  (L979)  and $81,500.00

( 1 e 8 0 ) .

CONCLUSIONS OF I.A,W

A. That sect ion 689(b) of the Tax Law provides, in pert inent part ,  that:

"Wi th in  n ine ty  days . . .a f te r  the  na l l lng  o f  the  no t ice  o f  de f l -
clency authorized by section sLx hundred eighty-one, the taxpayer may
flle a petition with the tax comnission for a redeterminatlon of the
def ic iency. "

B .  That  20  NYCRR 601.3(c )  p rov ldes ,  in  per t inent  par t ,  tha t :

"When mai led, the pet i t lon w111 be deemed f i led on the date of
the United States postmark stanped on the envelope. trlhere a machine
metered stamp ls used on the envelope, the pet i t ion shal1 be deened
f i led  upon rece ip t . t t

C. That slnce the pet i tLons f i led with respect to the not ices of def lc iency

issued March 10, 1983 for personal lncome taxes were mai l-ed in an envelope

usi-ng a machine metered stamp, the date of receipt,  June 13, 1983, is deemed to

be the date such pet i t ions were f i led. Accordingly,  s ince June 8, 1983 ls the

last date on which sald pet i t lons could be t i rnely f i l -ed, the pet i t ions f i1ed

June 13, 1983 rdere unt iurely.

D. That since the pet l t lons f i led with respect to the personal income tax

def ieiencies were unt lmely f l led, the State Tax Comnission does not have the

authori ty to decide upon the issues ralsed herein wlth respect to said def lc ien-

cies. Accordingl-y '  the two (2) not ices of def ic iency issued against pet l t loners

on March 10, 1983 are sustalned.

E. That pet i t loners have fai led to sustain their  burden of proof,  imposed

Pursuant to sect ion 689(e) of Art ic le 22 of the Tax Law, as lncorporated lnto

Art lc le 23 of the Tax Law by sect lon 722(a) r  to show that their  respect ive
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business incomes as reported on their Federal schedules C were exemPt fron the

inposit lon of unincorporated business tax.

F. That pet i t lonersr respect lve business lncomes for 1979 and 1980, as

reported on their  Federal  schedules C for said years, are properly subject to

unincorporated business tax within the meanlng and intent of  sect ions 703(a)

and 701(a) of the Tax Law.

G. That the Not ice of Def ic iency issued November 4, 1983 agatnst both

pet i t i .oners herein is cancel led lnsofer as l t  appl ies to pet i t loner Joan

Postel ,  s ince the def lc lency asserted thereln relates solely to pet l t loner

Robert  Postel-  (see Findlng of Fact r '3",  gglg).

H. That the pet i t ions of Robert  Postel  and Joan Postel  are granted to the

extent provided in Concluslon of Law t 'Grtr .ggg,,  and except as so grantedr said

pet l t lons  are ,  in  a l l  o ther  respec ts ,  den ied .

I. That except as provided in Conclusion of Larr ttG", 
-ggjg, the two (2)

not ices of def leiency lssued on November 4, 1983 are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 3 1:)3


