
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Anthony Pletrosanto

for Redetermlnat lon of a Def ic lency or Revision
of a Determl.nation or Refund of Personal Income
Unincorporated Business Tax under Art ic les 22 &
of the Tax Law or the Years 1977 - 1979.

Anthony Pietrosanto
1709  Wes te rn  Ave .
Albany, NY 12203

and by deposi t ing same enclosed
post  of f ice under the exclus lve
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me thls
29th d.ay of  May,  1985.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet l t loner
forth on said wrapper is the last known address

&
23

State of New York :
s s .  :

County of Albany :

DavLd Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Consrission, that he is over 18 years of age, and that on Che
29th day of May, 1985, he served the withln not lce of Decision by cert i f ied
mai l  upon Anthony Pietrosanto, the pet i t loner ln the wlthin proceeding'  bY
enclosl .ng a true copy thereof in a securely sealed postpaid rrrapper addressed
as fol lows:

60
pursuant to Ta:l

in is ter  oaths
Law sec t lon  L74



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Anthony Pietrosanto

for Redeterminat ion of a Def lc iency or Revision
of a Determination or Refund of Personal Income &
Unincorporated Business Tax under Art ic l-e 22 & 23
of the Tax Law for the Years 1977 - 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany i

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State 1.* Qemmisslon, that he is over 18 years of age, and that on the
29rh d.ay of l " |ay, 1985, he served the rdi thin not ice of Decision by cert l f led
mai l  upon Dorninick A. Paris l ,  the representat ive of the pet i t loner ln the
withln proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Dominick A. Paris l
D . A .  P a r i s i  &  C o .
1 5 1  B a r r e t t  S r .
Schenectady, NY 12305

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee is the representat ive
of the pet l t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the Pet i t ioner.

Sworn to before me this
29th d.ay of May, 1985.

Authorized
pursuant to

a
is ter ,6athst o

Law sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O B . K  L 2 2 2 7

tray 29, 1985

Anthony Pletrosanto
1709 Western  Ave.
Al-bany, NY 12203

Dear  Mr .  P ie t rosanto :

Please take not ice of the Decision of the State Tax Commlssion enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of.  the Tax Law, a proceedlng in court  to
review an adverse decision by the State Tax Conmission may be instltuted only
under Article 78 of the Civil Practlce Law and Rules, and must be comenced in
the Supreme Courr of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concernlng the computatLon of tax due or refund allowed ln accordance
r^r i th this decision nay be addressed to:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t lgat ion Unit
Building ll9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Doninlck A. Paris i
D . A .  P a r i s i  &  C o .
1 5 1  B a r r e t t  S t .
Schenectady, NY L2305
Taxing Bureaurs Representat ive



STATE OF NEI,' YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ANTHONY PIETROSANTO

for Redetermination of a Deficlency or for
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of the
Tax Law fo r  the  years  1977,  1978 and 1979.

:  DECISION

Peti t ioner,  Anthony Pietrosanto, 1709 lJestern Avenue, Albany, New York

12203, f i led a pet i t lon for redeterroinat ion of a def ic iency or for refund of

personal-  Lncome and uni-ncorporated business taxes under Art ic les 22 and 23 of.

the  Tax  Law fo r  the  years  L977,  1978 and 1979 (F i le  Nos.  35102 & 35103) .

A snal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Conunission, Bui lding / f9,  State Off ice Campus,

Albany, New York, on Septembet 20, L984 at 1:15 P.M. and cont inued to a conclusion

at the same l-ocat ion on December 3, L9B4 at 9:30 A.M. Pet i t ioner appeared by

Dominick A. Paris i ,  P.A. The Audit  Divis ion appeared by John P. Dugan, Esq.

(Kev in  A .  Cah i l l ,  Esq . ,  o f  counse l ) .

ISSUES

I. Whether the Audit  Divis ionrs reconstruct lon of pet i t ionerts income for

the years 1977 and L978, using the cash analysls method, properly determined

that pet i t ioner had addit l -onal unreported business income.

I I .  Whether che Audlt  Divis ion properly dlsal lowed and/or adjusted certain

expense i tems claimed on pet l t ioner 's returns.
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I I I .  Whether the Audlt  Dlvis ion properly deternLned that pet i t ionerrs sal-e

of real  property in L979 const i tuted a sale of business property,  thereby

subject ing the gain real ized from sald sale to unincorporated buslness tax.

FINDINGS OF FACT

1. Pet i t ioner herein, Anthony Pietrosanto, t inely f l led New York State

income tax resident returns for 1977, 1978 and L979 ar.d also New York State

unincorporated business tax returns for the same years. Both the personal

income tax return and unincorporated business tax return filed for each of the

three years in quest ion reported the income and expenses generated by pet i t loner

fron his operation of an unincorporated business known as ttTlna Mariefs Fruit

Gardenrt  (hereinafter rrTina Marierr) .  Tina Mariets main business act iv i t ies

consisted of the retai l  sale of f rui t  and f lowers and also the operat lon of a

mote1.  Pet i t ioner  repor ted  a  ne t  p ro f i t  f rom sa id  ac t lv i t ies  o f  $131352.43 ,

$ 1 5 , 3 4 4 . 0 0  a n d  $ 3 0 ' 2 3 1 . 0 0  f o r  L 9 7 7 ,  1 9 7 8  a n d  1 9 7 9 ,  r e s p e c t i v e l y .

2. (a) As the result  of  a f ie l-d audit  of  pet i t ioner 's personal and

business books and records, the Audit  Divis ion, on December 29, 1980, issued a

Statement of Unincorporated Business Tax Audit Changes wherein the following

proposed adjustments were added to reported unincorporated buslness gross

income:

1977 1978 1979

Business income is increased per
c a s h  a n a l y s i s  $  9 , 2 1 3 . 0 0  $ 1 5 ' 8 1 0 . 0 0  $  - 0 -

Depreciat ion is adjusted for non-
b u s i n e s s  u s e  1 , 6 6 2 . 0 0  8 0 2 . 0 0  8 0 2 . 0 0

Addit ion error,  result ing in
less purchases 222.OOI -0- -0-

I  Pet i t ioner conceded the accuracy of these adjustments. Accordingly '  same
w111 not be addressed hereinafter.
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Insurance expense ls adjusted
for personal use

Miscel laneous expense is adjusted
for personal use

Heat,  l ight & power expense ls
adjusted for personal use

Supply expense ls allowed to
amount substant iated

Depreciat ion ls adjusted for in-
service tlme

Taxes are adJusted for math error
Sub-contractor expense is di .sal lowed

as unsubstantiated
Gain on the sale of business property

is subject to unincorporated business
tax

Modi f icat ion for  new job credi t

Net  Adjustment

(b )  On  Feb rua ry  18 ,  1981 ,

Personal Income Tax Audit Changes

adjustments were added to repor ted

Addi t ional  business income: (Per
statement of Unlncorporated
Business Tax Audi t  Changes)

I tenized medical  deduct ions are
allowed to amount substantiated

3% nedical  adjustment
Allowance for new job credit
Unreported interest income per bank

statements
Net Adjustment

The 37. medical adjustment is
increase to total income for
statutory in  nature,  i t  wi l l

$13 ,806 .00  $27 ,064 .00  $  6 ,388 .00

the Audit  Divi .s ion lssued a Statement of

to pet i t ioner,  wherein the fol lowing proposed

personal taxable income:

4 r 4 . O O

6 5 4 . 0 0

I , 5 8 9 .  0 0

I
52.00 '

-0-
-0-

-0-

-0-
-0-

t , 047 .o0

-0-

1  ,  545 .  00

-0-

153 .001
81 .00 -

9 ,  000 .  00

-n -v l

( L ,37  4 .00 )  
'

-0-

-0-

850 .00

-0-

49 .  00
-0-

-0-

4 ,687  . 00
-0-

$  13 ,806 .  oo

7  19  . 00 , )
4  14 .00 -
-0-

-0-

$28 ,438 .00

-0-  
)

853 .00 -  r
( r ,37 4 .  oo)  '

-0

$  l , 701 .oo

-0-  
)

s  I  . 00 -
-0-

I
I , 083 .00 -

$  2 ;835 .00$14 ,939 .00  $27 ,9L7 .00

3. Based on the aforementioned Statement of Unincorporated Business Tax

Audit Changes and Statement of Personal Income Tax Audit Changes, the Audl-t

D iv is lon ,  on  March  25 ,  1981,  i ssued two no t ices  o f  de f ic iency  to  pe t i t ioner ,

each fo r  the  years  L977,1978 and 1979.  One no t ice  proposed add i t iona l  New

a statutory adjustment  based on the proposed
each year at issue. Since thl-s adjustment is

no t  be  add ressed  he re ina f te r .
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York State personal incone tax due of $4 1298,23, plus penalty3 and interest of

$1 ,123.64 ,  fo r  a  to ta l  a l1eged1y due o f  $5r42 I .87 .  The second no t ice  proposed

addit ional New York State unincorporated business tax due of $2 r28I.83, p1-us

?
pena l ty 'and in te res t  o f  $598.70 ,  fo r  a  to ta l  a11eged1y due o f  $2 ,880.53 .

4. The Audit Division reconstrueted petitioner's income for the years

1977 and 1978 using the cash analysis method. The cash analysis for 1977

produced an understatement of incone in the amount of $9,213.00 and the cash

analysis for 1978 revealed an understatement of income amounting to $151810.00.

At the hearing held herein, pet i t ioner 's representat ive submitted reconci l iatLons

of deposits made to the checking account to gross sales reported on pet i t iooer 's

tax returns. Since only sna11 discrepancies were dlsclosed by said reconci l iat ions

($1 ,622.59  fo r  1977 ar rd  $136.37  fo r  1978) ,  pe t i t ioner 's  representa t ive  main ta ins

that the cash analyses prepared by the Audit Division were incorrect. No

evLdence or argument was adduced by petitioner to show that there existed

specific errors in the cash analyses. The reconci-liations subnitted by petitioner

prove only that those funds which were deposited were included in reported gross

sales. Said reconci l iat ions would not disclose cash receipts not deposited (e.g.

cash withdrawn for personal expenses or cash receipts used to pay business expenses).

5. In addition to the cash analyses perforned for the years 1977 and

L978, the Audit  Divis ion also exanined expenses clained on pet i t ioner 's personal

income and unLncorporated business tax returns. Said examination involved

substantiation of the deductions and also an investigation as to the propriety

of the clained deductions. Said examination resulted in numerous adjustments

Penalty was imposed at 5 percent pursuant to section 685(b) of the Tax Law
for negl igence.
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and the fol lowing represents a synopsis of those adjustments with which pet i t ioner

takes  except ion :

(a) Depreclation for non-business use -

Pet i t ioner cl-ained depreciat ion on four (4) vehicles. The Audit  Divis lon

al lowed a depreciat ion deduct ion based on two and one-haLt (2k) vehlcles and

disal lowed one and one-ha1f ( l r<) vehlcles as being for personal use. No

documentary evidence, except copies of Federal depreciation schedules, and no

credible test imony were presented to support  the clain that petJ. t ioner used

more than two and one-half (2rz) vehLcles for business purposes.

(b) Insurance expense for personal use -

This adJustment was based on the disall-owance of the one and one-half (Ll4)

vehlcles as detai led in Flndlng of Fact S (a),  supra. Since one and one-half

(1%) vehicles were disal lowed as personal vehicl-es, the insurance deduct ion

claimed for said disal lowed vehicles hras also disal lowed as personal.

(c) Miscel laneous expense for personal use -

A portion of this adjustment was also premised on the one and one-haff (1%)

disal lowed vehicles. The clairned miscel laneous expenses for the repalr  and/ot

maintenance of al l  four vehicles were al lowed to the extent of 62% (2,ra dlvLded

by 4) and disal lowed to the extent of 38% ( lL divtded by 4).  A1so, clairned

misce l laneous expenses  fo r  a  water  b i l l  ($154.20)  and fo r  water  tax  ($108.00)

were al lowed to the extent of two-thirds (213) for business use and disal lowed

to the extent of one-third (L/3) for personal use. No rel-event documentary

evidence and no credible test inony were adduced to show that the water bi l l  or

r f ,ater tax should be apport ioned between business use and non-business use on a

basis other than that util ized bv the Audit Divlsion.



-6-

(d) Heat l lght and power expense for Personal use -

This adjustment was based on the disal lowance of a port ion of pet i t ionerts

cl-aimed deduct ion for heat,  power and l lght.  Pet i t ioner 's personal residence

was located on the second f loor of the bui lding which also contained his frui t

and f lower shop. The Audit  Divis ion disal lowed a port ion of the clalned

deduct ions on the basis of one-third (1/3) personal use and two-thl-rds (2/3)

busl-ness use. At the hearings held herei .n,  pet i t ionerts representat lve submitted

worksheets which purport to breakdown all power bills between business and

personal- use. Where an allocat.ion was required because of a combined meter,

pet i t ionerts representat ive al located 25 percent for personal-  use and 75

percent for buslness use. The power bllls were not submitted ln evldence nor

was any evidence submitted to support  that 25 percent,  and not one-third (1/3),

of combined power bl l1s should be al located for personal usage. The Audit

Divis ion's al locat ion of one-thj .rd ( I l3) personal usage and two-thirds (2/3)

business usage was obtained direct ly from petLt lonerrs returns where other

combined personal and business expenses were al located on a one-third (1/3) /

two- th i rds  (2 /3 )  bas is .

(e) Depreciat ion for in-service t ime -

This adjustment was premised on the Audit  Divis ionfs part ial  dlsal lowance of

depreciat ion expenses for a greenhouse in 1978 and for a sign and cash register

in 1979. In each instance the depreciat ion deduct ion was part ial ly disal- lowed

based on the date the asset was placed in servlce. Pet i t loner claims that

since the greenhouse rras placed ln service on January 1, L978 and since the

sign and cash register were placed in service effect ive January 1, 1979' that

he is ent i t led to ful l  year depreciat ion deduct ions. Upon examinat ion, the

Audtt  Divis ion determined that the greenhouse was not placed in service unt i l
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July 1, 1978 and that the sign and cash register rrere not placed in service

unt i l  Apri l  1,  1979 and November 1, 1979, respect ively.  Accordingly '  the

depreciat ion deduct ions were prorated based on the number of months actual ly in

service. No relevent docunentary or other evidence Was presented by pet l t ioner

to show that the assets in quest ion were placed in service at the beglnning of

the respect ive calendar years.

( f)  Sub-contractors expenses disal lowed -

This was a $9,000.00 deduct ion clained by pet i t ioner for amounts al legedly paid

to each of his three chi ldren ($3,000.00 each) for work performed at the frui t

and f lower shop and at the urotel .  Pet i t loner produced no evidence to substant late

that $3,000.00 was actual ly paid to each of his three chi ldren. The chi ldren

were not carr ied on the business books and records as employees and' at  the

t ime the audit  was conducted, the chi ldren had not f iLed tax returns. Sometime

after the conclusion of the audit ,  al l  three chi ldren f i led tax returns wlth

the Audit Division.

(g) Gain on sale of business property -

On Federal  ScheduLe D for 1979 pet i t ioner reported a gain of $4,687.00 fron

"Sale of Land". No amounts were shown on Schedule D for gross sales price or

for cost basis.  The property sold was a smal1 piece of land located ln the

front sect ion of the ent ire piece of property which contained the frui t  and

f lower shop and the motel .  Pet i t ioner argued that the property sold l tas not

business property and, i .n the al ternat ive, argued that a cost should be appl led

to the property and that the gain should be al located between business and

personal usage. No evidence was submitted to support  any of said arguments.
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(h) Itemized medical deductions -

For 1977 a port ion of pet i t ioner 's claimed i temized deduct ions for nedical-

expenses were disallowed as unsubstantiated. No evidence was presented by

petitioner to substantiate the disallowed deductions.

6. Petitioner did not appear at either of the hearings heLd herein to

offer his testimony nor did any of his chlldren appear and testify on his

behalf. No evidence or argunent was adduced with respect to the 5 percent

negligence penalty asserted due ln the two notices of deficiency dated March 25,

1 9 8 1 .

CONCLUSIONS OF LAW

A. That sectLons 722 and 689(e) of the Tax Law place the burden of proof

on petitioner except in three specifical-ly enunerated Lnstances, none of which

are relevent to this case. Petitioner has failed to meet his burden of proof

with respect to each and every issue raised. The sunmary schedules subnitted

in evidence by petitionerts representative were supported by neither documentary

evidence nor credible testimony and do not serve to form any basis warranting

cancel- lat ion or reduct ion of the instant def ic iencies.

B. That the petition of Anthony Pietrosanto is denied; and that both

not ices of def ic iency dated Mareh 25, 1981 are sustained in ful1,  together with

such additional penalty and interest as nay be 1awfu1ly due and owing.

DATED: Albany, New York

MAY 2 e 1985
STATE TAX COMMISSION

PRESIDENT

COMMISSI


