
STATE OF NEI^I YORK

STATE TA)( COMMISSION

In the Matter of
o f

George B.

t he  Pe t l t l on

Pidot
AFFIDAVIT OF MAILINC

for Redetermlnat ion of a Def ic iency or Revislon
of a Determlnatlon or Refund of Personal Income
Tax under Article 22 of. the Tax Law for the Year
r981 .

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee

of the State Tax Commission, that he ls over 18 years of age, and that on the
18th day of January, 1985, he served the hr l thin not lce of Declsion by cert i f ied

mai l  upon George B. Pidotr the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wraPper addressed

as fol lows:

George B. Pidot
25 Gomez Road
Hobe Sound, FL 33455

and by depositLng same enclosed
post off ice under the excluslve
Servlce within the State of New

That deponent- further says
hereln and that the address set
o f  the  pe t i t ioner .

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee ls the pet i t ioner
forth on said wrapper is the last known address

Sworn to before me this
18th day of  January,  1985.

n is te r  oa ths
(r',

thor ized to
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet l t ion

PidotGeorge
AFFIDAVIT OF I{AILING

for Redeterninat lon of a Def lc lency or Revision
of a Determination or Refund of Personal Income
Tax under Artlcle 22 of the Tax Law for the Year
1 9 8 1  .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he 1s an employee
of the State Tax Commlssion, that he is over 18 years of age, and that on the
18th day of January, 1985, he served the wlthin not lce of Declslon by cert i f led
nai l  upon Stanley I .  Rubenfel-d, the representat ive of the pet l t ioner in the
wlthin proceeding, bI enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Stanley I .  Rubenfeld
Shearman & Sterling
53 Wa1l  S t ree t
New York, NY 10005

and by deposit ing same enclosed in a postpald properl-y addressed wrapper in a
post off ice under the exclusLve care and custody of the UnLted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representat ive
of the pet i t loner herein and that the addresa set forth on said l t rapPer Ls the
last known address of the representat lve of the pet l t loner.

Sworn to before me this
lSth day of  January,  1985.

o f
o f
B .

Authorized to adrnl te r  oa t
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 18, f985

George B. Pidot
25 Gomez Road
Hobe Sound, FL 33455

Dear Mr. Pidot:

Please take not ice of the DecisLon of the State Tax Conmisslon enclosed
herewi. th.

You have now exhausted your rlght of revtew at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to review an
adverse decision by the State Tax Conmlssion may be inst i tuted only under
Art ic le 78 of the Civl l  Pract ice Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany Countyr within 4 months from the
date  o f  th ls  no t ice .

Inquiries concerning the computation of tax due or refund allowed ln accordance
wlth this declslon nav be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lt t igat ion Unlt
Bui lding #9, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COM}TISSION

cc3 Pet l t ioner ts  Representa t lve
Stanley I .  Rubenfeld
Shearman & Sterllng
53 Wal1  St ree t
New York, NY 10005
Taxing Bureaut s Representative



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

GEORGE B. PIDOT

for Redeternination of a Deficiency or for
Refund of Personal Income Tax under Article
of the Tax Law for the Year 1981.

DECISION

PetLt ioner,  George B. Pidot,  25 Gonez Road, Hobe Sound, Flor ida 33455,

fiLed a petition for redetermination of a deficiency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1981 (Fi1e No. 39803).

A forrnal hearing was held before Frank W. Barrle, Hearing Officer, at the

offices of the State Tax Cornmission, Two L/or1d Trade Center, New York, New

York, on March 15, L984 at 1:15 P.M., with al l  br iefs submitted by Apri l  30,

L984. Petitioner appeared by Stanl-ey I. Rubenfeld, Esq. and Andrew W. Regan,

Esq. The Audit Division appeared by John P. Dugan, Esg. (Angelo Scopellito,

E s q . ,  o f  c o u n s e l ) .

ISSUE

I{hether the money received by the nonresident petitioner from Shearman &

Sterling was a pension qualifying as income from an annuity and thereby not

taxable to New York State.

FINDINGS OF FACT

l. Petitioner filed a 19Bl New York State Nonresident Incone Tax Return

and reported New York income tax due of $141003.00 on New York taxable income

of $1461429.00. Pet i t ioner attached a Form IT-250, New York State Maxinum Tax

2 t



on Personal Service Incone, to his tax

personal service income of $158r070.00r

-2-

return on which he reported total

consisting of partnership income

al l-ocated to New York of $121,151.00, ret i rement benef i ts of $31,87L.00 and

$5r048.00 which he designated as New York City unincorporated business tax.

2. 0n or about ApriJ- 21, 1982, pet i t ioner f i led a refund clain for 1981

incone tax paid of $14r003.00. According to pet i t ioner,  he received an annual

retirement benefit for 1981 frorn the 1aw firn of Shearman & Sterling, in the

amount of gL72,186.702 which was incorrect ly reported on his 19Bl New York

State Income Tax Nonresident Return. Petitioner claims that he is entitled to

a refund of 1981 income tax paid because the $1721186.70 was income frorn an

annuity not taxable to New York State and he had no other New York source

income for 1981.

3. Petitioner has been a nonresident of New York State since January,

1978.

4. Petj-tioner r{as an active partner of Shearnan & Sterling fron 1948

unt i l  h is ret i rement from the 1aw f i rn in December 31, L977. At such t ime,

pet i t ionerts share in the 1aw f i rn 's capital  was paLd to hin in fu11. Pet i t ioner

had relinquished his office at the 1aw firn prLor to his retirement on Decenber 31,

r977 .

1 
P.aiaioner afso reported this amount,  $158r070.00, as his " tota1 New York

income. "

2 
P.aiaioner reported, as "federal anounts" in Schedule A of the tax return,

$136r324.00 as partnership income and $35r862.00 as "other incone". These
anounts total  $I721186.00, which pet i t ioner now al leges is a ret i rement benef i t
constituting incone fron an annuity. 0n his l98l tax return, petitioner allocated
91.8  percent  o f  the  par tnersh ip  income (or  $121,151.00)  and 88 .8  percent  o f  the
"other income" (or $31,87I.00) to New York State. The record Ls unclear how
these al-location percentages were calculated.
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5. The partnership agreement3 of Shearman & SterJ-lng provides, in part,

the following:

(i) A partner automaticall-y becomes a Class A ptrrtner on December 31
in the calendar year he reaches age seventy';

(ii) A Class A partner is entitled to receive for each annual period
during the renain{er of his life Payments aggregatittg 40% of
his basic average' up to $100,000, and 33-L/37" of his basic
averager  i f  any ,  in  excess  o f  $1001000;

( i i i )  A Class A partner ls ent i t led to off ice space and secretar ial
service and is subject to call for services. He nay receive
additional compensation as is agreeable to the law firn and to
the partner;

(iv) e Class A partner may retire from the firn at any tfine and
cease to be a partner. Upon such retl-rement, he is no longer
entitled to office space and secretarlal gervices but is
entitled to receive as a pension the payments noted in subpara-
graph ii above;

(v) e retired partner's pension will be reduced if al-l- annual
retirement payments made by the law firn to partners and former
partners would exceed an amount equal to 20% of the 1aw firm's
net lncone. The 20% of net incone linitation, however, wL11 be
reduced in any year where 20"/" of the l-aw firn's net income is
less than 8% of its gross lncome. If such limitation is
applicable, there will be a pro rata reduction of annual
retLrement paynents, subject to a $12r000 annual ninimum per
person. (A limitation on retirement payments has never been
applied by the 1aw firm because such payments have always been
far below any of the llnitations noted supra.)

6. Petitioner chose to retire fron Shearman & Sterling rather than renain

a Class A partner.

3 
Petitioner introduced into evidence what he described in hls reply brief

as "a11 of the relevant portions of the Firmrs Partnership Agreement." Accord-
ing to petitioner, "The taxpayer did not subnit the entire Agreement because
there hras no reason to burden the Comnission with irrel-evant and innaterial
information. Furthermore, the Fj.rn conslders the Agreement to be hlghly
conf ident ial .  .  .  "

4 Pet i t ioner reached age seventy during Ig77.

5 "B""ic average" is defined in the partnership agreenent as the average of
the five highest annual fiscal year dlstributions received by a partner from
the 1aw firm prior to his retiring or beconing a Class A partner. The basic
average is also subject to annual adjustment in accordance with changes in the
Consumer Price Index.
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7. According to pet i t ioner 's Schedule K-1, "Partner 's Share of Income,

Credits,  Deduct ions, etc." ,  for the l -aw partnership of Shearman & Ster l ing for

the f iscal  year ending Septenber 30, 1981, pet i t ioner received $1361324.45 fron

the partnership which the partnership designated as "guaranteed payments"

deductible by the partnership. Such schedule al-so noted that petitioner did

not share in the f i rn 's prof i ts and losses. His capital  account was zeto. He

devoted no time to firn business and he had no share in the firn's liablltties.

In addit ion, i t  is noted on the schedule that pet i t loner is a "(r)et i red

partner who has withdrawn all of his capital."

B. Petitioner submitted proposed findings of fact, numbered one through

six and proposed conclusions of 1aw, J-ettered A through D, at the hearing held

herein. Proposed finding of fact one, subparagraph b of proposed finding of

fact two, proposed finding of fact three, subparagraph a and subparagraph b (to

the extent that it says that the annual retirement benefit paid to the petitloner

for l98l was subject to adjustment in accordance with a recognized cost of

living index) of proposed finding of fact four, subparagraph b of proposed

flnding of fact five (to the extent that j-t says that petitloner paid New York

State income tax in the amount of $141003.00) and proposed f inding of fact s ix

are incorporated into and made a part of this decision. However, subparagraph

a of proposed finding of fact two and subparagraph c of proposed findLng of

fact two are not incorporated into this decision because they are more in the

nature of conclusions of Law. The part of subparagraph b of proposed finding of

fact four which says that petitioner's annual- retirement benefit was determined

without regard to the incone of the partnership is not adopted herein because,

as noted in Conclusion of Lard "G", infra, there is the potential for the

pension of a retired Shearman & Sterling partner to be reduced if the partnershiprs
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income fa11s below a certain level. Therefore, petitionerts annual retirement

benefit was deternined with some regard to the income of the partnershiP.

Subparagraph a of proposed finding of fact five is not adopted herein because,

as noted in Conclusion of Law "8", infra, petitioner failed to adequately

establ ish that $35,862,00 of the $172r186.70 was also received by pet i t ioner

fron Shearman & Sterling as an annual retirement benefit in light of the

contradictory information noted in petitloner's Schedule K-l. Subparagraph b

of proposed finding of fact five [to the extent that it says that the taxpayer

reported such anount ($172,186.70) on his 19Bl New York State income tax

return] is not incorporated herein because, in fact, petitj-oner reported

$136r324.00 as partnership income and $35,862.00 as "other income" on his tax

return as noted in footnote "2" of Finding of Fact "2", Egg.. Subparagraph c

of proposed finding of fact flve is not adopted herein because, as noted in

Conclusion of Law "8", ;!g[ra, petitioner failed to sustaln his burden of

proving the source of $35,862.00, of which he reported $311871.00 as New York

source income on his tax return.

No ruling is nade concerning petitJ.onerts proposed conclusions of 1aw

(although they were carefully considered in rendering the ConclusLons of Law,

infra) because the State Administrative Procedure Act $307 requires a ruling

upon each proposed finding of fact on1y.

CONCLUSIONS OF I,AW

A. That pursuant to Tax Law S689(e), the burden of proof is upon the

petitioner to show that he is entitled to a refund of the 1981 personal Lncome

taxes that he now cl-aims he incorrectly paid. Therefore, he nust show that no

part of the $136,324.00, which he reported as partnership income, and no part
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of the $35r862.00, which he reported as "other income" (as noted in footnote

"2" of Finding of Fact "2") const i tuted income from New York State sources.

B. That as noted in Finding of Fact "7", SE,, petitionerf s Schedule K-l

shows that he received only $136,324.45 (and not $172,186.70) fron Shearman &

Sterl-ing during the tax year at issue. Petitloner faiJ-ed to adequately prove

the source of the $35,862.00. Therefore, i t  cannot be concluded that he

incorrect ly reported $311871.00 of such amount as New York source incone on his

tax return.

C. That Tax Law S632(b)(2) provides, in part ,  as fol lows:

"Income from intangible personal property, including annul-ties
...shall constitute income derived fron New York sources only to the
extent that such income is from property enployed in a business,
trade, profession, or occupat ion carr ied on in this State."

D. That if a pension or a retirenent benefit of an individual fornerly

employed in New York State constitutes an annuity, income from such annuity is

not taxable to New York State i f  he is a nonresident.  20 NYCRR 131.4(d)(1).

E. That to qualify as an annuity, a pension or other retirement benefit

must meet the following requirements:

(A) It must be paid in noney on1y, not in securities of the
enployer or other property;

(B) ft must be payable at regular intervals at least annua11y,
for the life of the individual receivLng lt, or over a period not
less than half his life expectancy, as of the date payments begin;

(C) ft nust be payable at a rate which remalns unlform durlng
such life or period or at a rate which varies onJ-y with the fluctua-
tion in the market value of the aasets fron which the beneflts are
payable or a specified cost-of-living index; and

(O) fne individual's right to receive it must be evidenced by a
written instrunent executed by his employer, or by a plan established
and maintained by the empl-oyer in the form of a definite written
program communicated to his enployees. 20 NYCRR 131.4(d)(2).
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F. That , however, the annuity rule of 20 NYCRR 131.4(d) applies to

former employees on1y. Matter of David Kestenbaum, State Tax Connission,

December 20, 1983 and Matter of Louis Lacher (deceased) an4 leesle_I,egEe!,

State Tax Conmission, October 30, 1974. Pet i t ioner,  George B. Pidot '  was a

former partner and not a former employee. Furthermore, the paynent of $136 '324.00

nade by Shearman & Sterling to petitioner is properJ-y considered a guaranteed

paynent for tax purposes under I .R.C. S736(a) and under the appl lcable Treasury

regulation, petitioner continues to be viewed as a "partner" for tax PurPoses

(a l though he  is  a  re t i red  par tner ) .  See Treasury  Reg,  51 .736-1(a) (1 ) ( i i ) .

Therefore, the income he received from Shearman & Sterling was taxable to New

York State in accordance with Tax Law SS632(a)( i )(A) and 637.

G. That, in addition, even if the annuity rule of 20 NYCRR 131.4(d) was

held appl icable to ret i red partners, pet i t ioner 's ret i rement benef i t  does not

neet the requirement that the rate of paynent may vary only with the fluctuation

in the market val-ue of the assets fron which the benefits are payable or a

specified cost-of-living index. As noted in subparagraph "v" of Finding of

Fact "5"r gllg, there is the potential for the pension of a retired Shearman &

SterU.ng partner to be reduced if the partnership's incone fa11s bel-ow a

certain Ievel.  Therefore, there is no guarantee that pet i t ionerfs ret i rement

benefit will always be paid at a uniforn rate.

H. That the Audit Division did not act improperl-y in failing to approve

pet i t ioner 's refund clain.



I .  That the pet i t ion

DATED: Albany, New York

JAN 1 8 i9B5

-B-

of  George B.  Pidot  is  denied.

STATE TAX CO}IMISSION


