
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Paul E. & Catherlne Perklns

for Redeterminat ion of a Def ic iency or Revision
of a Determl.nation or Refund of Personal Income
Unlncorporated Buslness Tax under Artlcles 22 &
of the Tax Law for the Year 1980.

&
23 :

AFFIDAVIT OF I'{AILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he l-s an employee
of the State Tax Comrisslon, that he is over 18 years of age, and that on the
18th day of January, 1985, he served the wlthin not i .ce of Declslon by cert i f led
mai l  upon Paul E. & Catherlne Perkins, the pet i t loners ln the wlthln proceeding'
by enclosing a true copy thereof ln a securely sealed postpaid wrapper addressed
as fol lows:

Paul E. & Catherine Perkins
P .O.  Box  356
Seneca Fal ls ,  NY 13148

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne this
18th day of January, 1985.

A ,/ rr'/,- ,--.1 I 
' 'r' '/

6,/,iW (t! '. ) a-zaTtrzz<
Authorized to adtrinister oaths

ln a postpald properly addressed wrapper ln a
care and custody of the United States Postal
York.

that  the sald addressee Ls the pet l t loner
forth on said lrrapper is the last known address

pursuant to Tax Law sect ion 174



STATE OF NEI T YORK

STATE TAX COMMISSION

In the l lat ter of  the PetLt lon
o f

Paul E. & Catherlne Perkins

for Redeterminat ion of a DefLclency or Revision
of a Determination or Refund of Personal Income
& UnLncorporated Business Tax under Art lc les 22 &
23 of.  the Tax Law for the Year f980.

AFFIDAVIT OF II{AILING

State of New York :
s s .  :

County of Albany i

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conrmission, that he is over 18 years of age, and that on the
l8th day of January, 1985, he served the wlthin not lce of Decision by cert i f ied
mai l  upon Alfred J.  Cogglns, the representat ive of the pet l t ioners Ln the withln
proceeding, bJr enclosing a true copy thereof in a securely sealed postpal.d
wrapper addressed as fol lows:

Alfred J.  CoggLns
21 Center  S t ree t
Water loo ,  NY 13f65

and by deposit ing same enclosed in a postpaLd properly addressed wrapper in a
post off lce under the excl-usive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the saLd addressee ls the representat lve
of the pet i t ioner herel .n and that the address set forth on said wrapPer is the
last knor^rn address of the representat ive of the petLt ioner.

Sworn to before ne this
lSth day of Januaryr 1985.

l////'
s

pursuant to Tax Law sect ion 174



S T A T E  O F  N E I ^ T  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

J a n u a r y  1 8 , 1 9 8 5

Paul E. & Catherine Perkins
P . O .  B o x  3 5 6
Seneca Fa l l s ,  NY 13148

Dear  Mr .  &  Mrs .  Perk ins :

Please take not ice of the DecLsion of the State Tax Coumission enclosed
herewith.

You have now exhausted your rlght of review at the adninistratlve level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceedlng in court  to
revlew an adverse decision by the State Tax Comnission may be inst i tuted only
under Art lc le 78 of the Civi l  Pract ice Law and Rulesr and must be cornnenced ln
the Supreme Court of the State of New York, Albany County, wlthin 4 nonths fron
the  da te  o f  th is  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Bui ldlng #9, State Campus
Albany, New York 12227
Phone #  (518)  457-2O7O

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Alfred J.  Coggins
2 l  Center  S t ree t
Water loo ,  NY 13165
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

PAUL E. PERKINS AND CATHERINE PERKINS

for Redetermination of Deficlencies or for
Refunds of Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of the
Tax Law for the Year 1980.

DECISION

Peti t ioners, Paul E. Perkins and Catherine Perklns, P.O. Box 356, Seneca

Fal ls,  New York 13148r f1led pet i t ions for redeterminat lon of def ic i .encles or

for refunds of personal income and unincorporated business taxes under Art lc les

22 and 23 of the Tax Law for the year 1980 (f i le Nos .  3732I and 37418).

A smal l  c lalms hearing was held before James Hoefer,  Hearing OffLcer,  at

the off ices of the State Tax Corrmission, 333 East Washington Street,  Room 437,

Syracuse,  New York ,  on  June 13 ,  1984 a t  10 :45  A.M. ,  w i th  a l l  b r ie fs  to  be

submitted by July 10, 1984. Pet i t loners appeared by Alfred J.  Coggins, P.A.

and Patr ick

Esq.  (Kevin

Kreckel, P.A. The Audit Division appeared by John P. Dugan,

C a h i l l ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioners properly computed the gain on the instal lment sale of

real property,  said real property consist ing of both business property and

pet i t ioners '  persona l  res idence,  by  a t t r lbu t ing  $80r000.00  o f  the  f i rs t  year rs

payment  o f  $90r828.00  to  the  persona l -  res idence and the  ba lance,  $10r828.00 ,  to

the business property.
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FINDINGS OF FACT

1. Pet i t ioners herein, Paul E. Perkins and Catherine Perkins, t inely

f i led separate New York State income tax resldent returns for 1980. Pet i t ioner

Paul E. Perkins also f l led an unincorporated business tax return for 1980

report ing thereon the net prof i t  generat ing from hls ownership and operat ion of

the Si lver Creek Golf  Course.

2. On March 4, 1982, the Audlt  Divis ion lssued two not ices of def ic iency

to pet l t ioners, Paul E. Perklns and Catherine Perkins, for the year 1980. The

f lrst  Not i-ce of Def ic iency, received and marked lnto evidence as exhlbi t  "B",

proposed addit ional personal income tax due of $21424.55, plus interest of

$212.04 ,  fo r  a  to ta l  a l leged ly  due o f  $2 ,636.59 .  The second Not ice  o f  Def ic ieoc l r

received and marked into evidence as exhlbi t  rrCrr,  proposed addit ional unincorporated

bus iness  tax  due o f  $2 ,639.84 ,  p lus  in te res t  o f  $230.86 ,  fo r  a  to ta l  a l leged ly

d u e  o f  $ 2 , 8 7 0 . 7 0 .

3. At the hearing held herein the Audit Di.vision conceded that the

unincorporated business tax al leged due for 1980 rdas to be reduced by $144.00.

Said concession was made since the Audit  Divis ionts computat ion of addit ional

unincorporated business tax due did not af ford pet l t ioners credit  for the tax

paid with the 1980 unincorporated business tax return.

4. Both of the not ices of def ic iency, as descr ibed in Finding of Fact

t t2 t t , :g2E,  were  based on  the  resu l ts  o f  a  f ie ld  aud l t  o f  pe t i t ioners t  persona l

and business books and records. Numerous adjustments were proposed by the

Audit  Divis ion; however,  pet i t ioners contest only those adjustments which stem

from the Audit  Divis ionrs real locat ion, in a pro rata manner,  of  lnstal lment

pa)ments received in 1980 betr i leen business property and pet i t ionersr personal

res idence.
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5. On or about Apri l  9,  1980, pet l t ioner Paul E. Perkins sold the Si lver

Creek Golf  Course for $350,000.00. Included in the sale was: land with an

eighteen hole golf course; an equipment buildlng; nachlnery and equipment;

inventory of golf and bar purchases; and a large wooden bullding which housed

a pro shop, a bar known as the Dungeon Lounge, and located above the Dungeon

Lounger pet l t ionerst personal residence. Pet i t loners elected to report  the

gain on the sale of the Silver Creek Golf Course on the installment sale

nethod.

6 .  In  the  year  a t  i ssue,  pe t l t ioners  rece ived $90r828.00  f ron  the  purchasers

of the Si lver Creek Golf  Course. At issue herein is the appropriate port ion

of  the  $90,828.00  to  be  a t t r ibu ted  to  pe t i t ioners 'persona l  res idence.  I t  l s

und isputed  tha t  ou t  o f  the  to ta l  se l l lng  pr i . ce  o f  $350,000.00 ,  $80r000.00

represented the fair  rnarket,  value of the Perkinst personal residence. Pet i-

t ioners  seek  to  a t t r ibu te  $80,000.00  o f  the  1980 proceeds to  the  persona l

residence and to thereafter exclude fron 1980 income the entire gain reaL|zed

on the sale of the personal residence pursuant to sect lon L2L of the Internal

Revenue Codel.  I t  is the Audit  Dj.v is ionrs posit ion that onLy 22.85 percent

($80r000.00  p laced over  $350,000.00)  o f  the  1980 proceeds can be  a t t r lbu ted  to

the personal residence and excluded from income pursuant to Internal Revenue

Code sect ion 121. Under the Audit  Divls ionrs methodr pet i t ioners would attr ibute

22.85 percent of each yearrs instal lment payment to the personal residence and

exclude that amount from income. By attr ibut lng $80r000.00 of the f i rst  yearfs

proceeds to the personal residence, pet i t ioners excluded from income the galn

1 Irra"rrral Revenue Code
gain fron the sale of
a t ta ined age 55 .

S121 prov ides  fo r  the
a pr lncipal residence

one-time exclusion of the
by an indlvidual who has
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realLzed on said personal residence entlrely ln 1980, whlle the Audit DLvlsion

would have peti.tioners exclude the gain on the personal residence over the

ent ire durat ion of the instal lnent sale.

7. The contract for the sale of the Si lver Creek Golf  Course was not

submitted into evidence; however, it is undisputed that there is only one

contract of  sale which incl-uded al l  the real and personal property specif ied in

Finding of Fact rr5rr ,  supra. Said contract did not provide for a breakdown of

the individual purchase price of the various items sold nor was there any

provisi.on in said contract detailing the apportionment of payments to the items

sold. Furthermore, the record is devoid of any evidence which would supPort

that the part ies to the sale of the Si lver Creek Golf  Course had an agreement,

understanding or even an lntent ion to al locate payments f i rst  to pet i t ionersl

personal residence and next to the business i . tems transferred.

CONCLUSIONS OF LAW

A. That sect ions 722 and 689(e) of the Tax Law place the burden of proof

on pet i t ioners except in three specif ical ly enumerated instances, none of which

are at issue herein. Petitioners have failed to submit any evldence which

would just i fy al locat ing instal lnent payments received in I980 f i rst  to pet i t ionersr

personal residence and next to the business assets sold. Accordlngly,  the Audit

Divis ionfs al locat ion of the lnstal lment payments received in 1980 based on a

percentage determined by dividing the undlsputed value of each group of assets

so ld  by  the  to ta l  sa les  p r ice  is  p roper .  See:  Johnson v .  Conrm.  '  49  I .C .  324;

Bar-Deb Corporat i .on v.  United States, 75- l  USTC l l  9453; Monaghan v. Conm., 40

T . C .  6 8 0 ;  R e v .  R u l .  5 5 - 7 9 ,  1 9 5 5 - 1  C . B .  3 7 0 ;  R e v .  R u 1 .  5 7 - 4 3 4 ,  1 9 5 7 - 2  C . B .  3 0 0 ;

R e v .  R u l .  6 8 - f 3 ,  1 9 6 8 - l  C . B .  1 9 5 .
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B. That pursuant to Flnding of Fact "3",  gpg, the def ic iency ln

un ineorpora ted  bus iness  tax  fo r  1980 ts  reduced by  $144.00 '  f rom $2 '639.84

t o  $ 2 , 4 9 5 . 8 4 .

C. That the petitlons of Paul E. Perkins and CatherLne Parkins are granted

to the extent indicated in Conclusion of Law ttBtt, 
-ggg.i and that, except as so

granted, the pet i t i .ons are in al l  other respects denied.

DATED: Albany, New York STATE TAX COMI"IISSION

JAN 1B 1g&T
PRESIDENT


