
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Lou is  C.

t he  Pe t i t i on

Os t re r
AFFIDAVIT OF MAILING

for Redeterml-nat ion of a DefLciency or Revision
of a Deternination or Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for
t h e  Y e a r s  1 9 6 3 - 1 9 6 5 ,  L 9 6 7 - I 9 7 1 , 1 9 7 6  &  1 9 7 7 .

State of  New York :
s s . :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cootr l ission, that he is over 18 years of age, and that on the
23rd, day of May, 1985, he served the within not ice of decision by cert i f ied
mai l-  upon Louis C. Ostrer,  the pet i t ioner in the within proceeding, bY
enclosing a true copy thereof in a securely sealed postpaid ldrapper addressed
as fo l lows:

Lou is  C .  Os t re r
181  K ings  Po in t  Rd .
Grea t  Neck ,  NY  I I 024

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t l one r .

Sworn to before me th is
23 rd  day  o f  May ,  1985 .

thor ized to in is ter  oaths

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

./

Dursuant to Tax Law.  sec t i on  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter the  Pe t i t i on

Os t re rLouis
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law
for  the  Years  L963-1965,  1967- I97L,  1976 & 1977.

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the wlthin not ice of decislon by cert i f ied
mai l  upon Steven M. Ostrer,  the representat lve of the pet i t ioner in the withln
proceeding, by encloslng a true copy thereof ln a securely sealed postpaid
\drapper addressed as fol lows:

Steven M.  Ost re r
251 Hempstead Turnpike
Elmont ,  NY 11003

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wi th ln the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the rePresentat ive

of  the pet . i t ioner  here in and that  the address set  for th on said l r raPPer is  the

last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is
23 rd  day  o f  May ,  1985 .

o f
o f
C .

rLzed t-o adririr(ister oat
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

May 23, l9B5

Lou is  C.  Ost re r
181 K ings  Po in t  Rd.
Great Neck, NY LLO24

D e a r  M r .  O s t r e r :

Please take not ice of  the decis ion of  the State Tax Courniss ion enclosed
herewl th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, a proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission rnay be inst i tu ted only
under Ar t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be couunenced in

the Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom

the  da te  o f  t h i s  no t i ce .

Inqui r ies concernlng the computat ion of  tax due or  refund a l lowed in accordance

wi th th is  deci -s ion may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Lltigatlon Unlt
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Steven M.  Ost re r
251 Hernpstead Turnplke
Elmont ,  NY 11003
Taxing Bureaurs Representat ive



STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

LOUIS C. OSTRER

for Redetermination of a Deficlency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art lc les 22 and, 23 of the
Tax Law for the Years 1963 through 1965, 1967
through 1971,  1976 and L977.

DECISION

Peti t ioner,  Louis C. Ostrer,  181 Ktngs Point Road, Great Neck, New York

11024, f l led a pet i t ion for redeterninat ion of a def lc iency or for refund of

personal lncome and unincorporated business taxes under Articles 22 and 23 of

the Tax Law for the years 1963 through 1965, 1967 through 1971' L976 and 1977

( F t ] - e  N o s .  3 1 5 0 3 ,  3 1 5 0 4 ,  3 1 5 0 5  a n d  3 1 5 0 6 ) .

A formal hearing was held before Arthur Bray, I{earing Offlcer, at the

off lces of the State Tax CommLssion, Two World Trade Center,  New York, New

York ,  on  August  22 ,  1984 a t  l :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subml t ted  on  or  be fore

December 10, 1984. Pet i t ioner appeared by Steven l '1.  Ostrer,  C.P.A. The Audlt

Dl,v ls ion appeared by John P. Dugan, Esq. ( Irwin Levyr Esq.,  of  counsel) .

ISSUES

o f

o f

I. Whether

l fur i tat ions.

I I .  Whether

porated business

I I I .  Whether

pena l t ies .

the notices of deficiency were lssued beyond the statute of

the income f rom pet l t lonerrs act lv l t ies was subject  to  unlncor-

t ax .

there Ls reasonable cause warrant lng the cancel la t lon of
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FINDINGS OF FACT

1. On July 9, 1980, the Audit  Dlvis ion issued a NotLce of Def lc lency to

pet i t ioner assertLng a def lc iency of personal lncome tax and unincorporated

busl-ness tax for the years 1963, 1964 and 1967 tn the amount of $17,243.0I '

p lus  pena l ty  and in te res t  o f  $19,058.27 ,  fo r  a  ba lance due o f  $361301.28 .  The

Statement of Audit  AdJustment explained that s ince pet i t loner fal led to f l l -e

returns for the foregolng tax years, the computations were based upon information

Ln the Audit  Divis ionrs possesslon in accordance wlth sect ion 681 of the Tax

Law. In addlt ion, the Audit  Dlvis ion asserted that pet i t lonerrs income was

subJect to unincorporated buslness tax. Last ly,  penalt les $/ere asserted

pursuant to sect ions 685(a) and 085(c) of the Tax Law for,  respect ivelyr

fai lure to f1le a return and pay the tax due and underest imatlon of tax.

2. On July 9, 1980, the Audit  Dlvis ion issued a Not ice of Def lc iency to

pet i t ioner assert lng a def ic lency of unincorporated business tax for the years

L 9 6 5 , 1 9 6 6  a n d  1 9 6 8  l n  t h e  a m o u n t  o f  $ 2 , 7 1 8 . 6 7 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f

$2 ,908.13 ,  fo r  a  to ta l  amount  due o f  $10,626.80 .  The Sta tement  o f  Aud i t

Adjustrnent explained that penalt les were asserted for the years L965,1966 and

1968 pursuant to sectLon 685(a) of the Tax Law for the fai lure to f i le a

personal income tax return on time and pay the tax due. The Statement also

explained that penalt ies were imposed pursuaot to sect lons 685(a) and 685(c) of

the Tax Law for the year 1965 for fai lure to f l le an unincorporated business

tax return and underest imatlon of unl-ncorporated business tax.

3. On July 9, 1980, the Audit  Divis ion issued a Not ice of Def lc lency to

pet i t ioner assert lng a def ic iency of unincorporated buslness tax for the years

1968 th rough 1971 ln  the  amount  o f  $21,350.18 ,  p lus  pena l ty  and in te res t  o f

$22,407.37 ,  fo r  a  to ta l  amount  due o f  $43,757.55 .  For  the  year  1968,  the
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penalty was imposed pursuant to sect lon 685(a) of the Tax Law for fai lure to

f i le an unincorporated business tax return. For the years 1969 through 1971'

penalt les were Lmposed pursuant to sect ion 685(a) (1) of  the Tax Law for fal lure

to f l le a t lmely return, sect ion 585(a) (2) of  the Tax Law for fai lure to pay

the amounts shown due on a return required to be f l led and sect ion 685(c) of

the Tax Law for underpayment of estlmated tax.

4. On July 9, 1980, the Audit  Dlvis lon lssued a Not ice of Def ic iency

assert ing a def ic iency of personal income tax and unincorporated business tax

in  the  amount  o f  $448,550.73 ,  p lus  pena l ty  and in te res t  o f  $244,581.96 ,  fo r  a

total  amount due of $693, I32.69. The Statement of Audit  Adjustnent explained

that since pet i t loner dld not report  his personal income tax and unincorporated

business tax l iabi l l ty,  the Audit  Divis ion ut i l ized lnformation ln l ts possession

ln accordance with sect ion 681 of the Tax Law. The Statement further explalned

that penalt ies were imposed pursuant to sect ion 685(a) (1) of  the Tax Law for

late f l l tng of personal income tax returns and sect lon 685(c) of the Tax Law

for underest inat lon of personal income tax. In addit lon'  penalt ies were

lnposed pursuant  to  sec t ions  685(a) (1 ) ,  685(a) (2 )  and 685(c)  o f  the  Tax  Law

for,  respect lvely,  fai lure to f i le an unl-ncorporated business tax return,

failure to pay the anounts shor,rn as tax on a return required to be filed and

underest imation of unincorporated business tax.

5. The not ices of def ic lency were based ln part ,  upon an art ic le ln the

New York Times edlt ion of July 19, 1978 which stated, among other things, that

pet i t loner had earned several  ni l l lon dol lars by sel l ing insurance programs to

unions.
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6. At the hearing, pet l , t ionerrs representat ive maintained that he was

unab le  to  fa l r l y  represent  h is  c l ien t rs  in te res t  because o f  h is  c l ien t ts

incarcerat ion.

CONCLUSIONS OF LAW

A. That sect lon 683(c) (1) (A) of the Tax Law provides that tax nay be

assessed at any t i rne l f  no return ls f i led. Since there is no evldence that

pet i t ioner f l led ei ther New York State personal lncome tax returns or unincor-

porated busl-ness tax returns during the years in issue, the not ices of def ic iency

were  t ime ly  i ssued (Tax  Law $5683(c)  ( i )  (A) ;  722) .

B. That pet i t ioner has not presented any evidence to establ ish that his

acttv i t les were not subject to unincorporated business tax (Tax Law S689(e);

722) .

C. That pet l t ioner has not presented any evidence warrant lng the eancel la-

t ion  o f  pena l t les .

D. That the pet l t lon of Louis C. Ostrer is denled and the not lces of

def ic iency are susta ined.

DATED: Albany, New York

MAY 2 3 1985
STATE TAX COMMISSION


