
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Es ta te  o f  Wi l f red  B.  Ost rander
and Adele M. Ostrander

for Redetermi.nat ion of a Def ic iency or Revlslon
of a Determinat ion or Refund of Personal Income
Tax under Art lc le 22 of the Tax Law for the Years
L 9 7 2  -  L 9 7 5 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of May, 1985, he served the withln not ice of Declsion by cert i f ied
maLl upon Estate of Wil f red B. Ostrander and Adele M. Ostrander '  the
pet i t loners in the within proceeding, bY enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Es ta te  o f  Wi l f red  B.  Ost rander
and Adele M. Ostrander
1712 Ponce De Leon Prado
For t  P ie rce ,  FL  33450

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29th day of May, 1985.

that  the said addressee is  the pet i t ioner
forth on sald rf,rapper ls the last known address

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Es ta te  o f  Wi l f red  B.  Ost rander
and Adele M. 0strander

for Redeterminat ion of a Def lc iency or Revision
of a Determination or Refund of Personal Income
Tax under ArtieLe 22 of the Tax Law for the Years
1972 -  1975.

AFFIDAVIT OF MAILING

State of  New York :
s s . :

County of Albany : .

David Parchuck, being duly sworn, deposes and says that he is an employee
of  the State Tax Commission,  that  he is  over  18 years of  age,  and that  on the
29th d,ay of  May,  1985,  he served the wi th ln not ice of  Decls ion by cer t i f ied
nai l  upon John L.  Ju l iano,  the representat ive of  the pet i t ioners ln  the wi th in
proceedlng,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid
\ { rapper addressed as fo l lows:

John L. Juliano
H i l l sLde  B ldg . ,  39  Doy le  Cou r t
E .  N o r t h p o r t ,  N Y  1 1 7 3 1

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That deponent further says that the said addressee ls the representat ive
of the pet i t loner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
29 th  day  o f  May,  1985.

Authori.zed to ad
pursuant to Tax

s te r



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

Ittay 29, 1985

Esta te  o f  Wl l f red  B.  Ost rander
and Adele M. Ostrander
I7I2 Ponce De Leon Prado
For t  P ie rce ,  FL  33450

Dear  Mrs .  Os t rande r :

p lease take not ice of  the Decls ion of  the State 1s1 Qernmiss lon enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sectLon(s)  690 of  the Tax Law, a proceeding ln  cour t  to  rev iew an
adverse decis ion by the State Tax Commission may be inst i tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be co 'nmenced ln the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom the

da te  o f  t h i s  no t i ce .

Inguiries concerning the computation of tax due or refund allowed in accordance

wi th th is  decis ion may be addressed to:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
John L. Juliano
Ht l l s ide  B ldg .  ,  39  Doy le  Cour t
E .  N o r t h p o r t ,  N Y  1 1 7 3 1
Taxing Bureauts Representat ive



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of Pet l t ion

o f

ESTATE OF WILFRED B. OSTRANDER
AND ADELE M.OSTRANDER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of  the  Tax  Law fo r  the  Years  1972,  1973,  L974
a n d  1 9 7 5 .

DECISION

Pet i t loners ,  Es ta te  o f  Wi l f red  B.  0s t rander  and Ade le  M.  Ost rander ,  L712

Ponce Deleon Prado, Fort  Pierce, Flor ida 33450, f i led a pet i t ion for redetermi-

nat ion of a def ic iency or for refund of personal income tax under Art ic le 22 of

the Tax Law for the years 1972, 1973, 1974 and 1975, (Fi le No. 18926).

On September 14, 1984, pet i t ioners advised the State Tax Commission, in

wri t ing, that they deslred to waive a formal hearing and to subnit  the case to

the State Tax Cornrnission upon the ent ire record contained l-n the f i ler together

r4r i th a br ief  to be submitted by October 10, 1984. After due conslderat ion, the

Comrnission renders the fol lowing decLsion.

ISSUES

I. llhether I,trilfred B. Ostrander and Adele M. Ostrander li7ere required to

accrue to thelr  f inal  1973 resident return, al l  remalning capital  gains f lowlng

from the instal lment sales of two parcels of real  property located wlthin New

York  Sta te .

I I .  Whether the interest income received by Wil f red B. Ostrander and Adele

M. Ostrander from purchase money mortgages received with respect to the instal lment

sales of New York real property,  are taxable to New York State during their

nonres ident  per iods .
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I I I .  Whether certain income, character lzed by

taxable to New York State durlng their  nonresident

pet i t ioners as t tannui t iest '  ls

p e r i o d s .

FINDINGS OF FACT

1. l tr i l f  red

sold two parcels

Ostrander and Adele M. Ostrander (herelnafter rrpet i t ioners")

real property pr ior to the years at issue hereln. One

parcel,  which was sl tuated in Comm6sft ,  New York, was sold in Apri l ,  L967. The

other parcel,  which was si tuated in Hunt ington, New York, was sold in February,

L970. In each sale pet i t ioners received a purchase money mortgage for the

unpaid balance of the purchase price. The mortgage for the Cornrnack property

provided for interest at the rate of 67" per annum over a repa5rment term of 15

years. The mortgage for the l tunt i -ngton property provided for interest at  the

rate of 7% over a repa)rment term of 2O years. Pet i t loners were New York State

residents at the t lme the aforestated sales were made. For personal lncome tax

purposes they elected to report .  the capital  galn income derived frorn said sales

on the instal lment basis.

2. In 1976, pet i t ioners f i led amended New York State personal lncome tax

re turns  fo r  the  years  L972,  1973 and L974,  p lus  an  or lg ina l  re tu rn  fox  1975.

The amended 1972 return showed a refund due of $143.63, which \das accepted by

the Audit  Divis ion. The amended 1973 and, 1974 returns and the or iginal  1975

return, as f i led, hrere not accepted by the Audit  Divis ion.

3. Pet i t ioners changed their  residence from New York to Flor lda on or

about July 9, 1973. On f i l ing their  amended 1973 f7na1 resldent return for the

perlod January 1, L973 to July 8, 1973, they fal led to accrue to such return

the remaining capital galn income due thern from the two aforestated installment

sales of New York real property.  Rather,  they reported the taxable port lons of

each installment pa)rment received during the subsequent years at issue on New

B .

o f
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York State nonresldent returns f i led for

aeceptable to the State Tax Conmlsslon,

of the Tax Law, was not f i led.

such years. A bond or other securi ty

as requlred pursuant to sect ion 654(c) (  )

4,  On March 28, L977, the Audtt  DLvlsion issued a Statement of Audit

Changes for the years 1972 through 1975 lnclusive, whereln it held that 'rthe

installurent gain receivable is accrued on your final resldent return under

sect ion 654(c) (1) of  the New York State Tax Law. The interest lncone from the

instal lment sales and annuit les are consLdered taxable to New York State.rr

Pursuant to the recomputations incorporated into sald statement, the adjusted

New York Lncones determlned for taxable years 1974 and, 1975 were reduced by the

instal lment gains reported for each of said years. For L972 and. 1974, overpay-

ments  were  computed o f  $143.63  and $161.35 ,  respec t ive ly .  For  1973 and 1975 '

ba lances  due were  computed o f  $61734.22  and,  $13.62 ,  respec t ive ly .  Accord ing ly ,

a Not ice of Def ic l-ency hras lssued under the same date assert ing addlt ional

personal lncome tax in the aforestated amounts shown as balances due for 1973

and 1975. A statement on said not ice advised that i f  the "Consent To Findlngs"

port lon of sald not ice is properly executed, the overpayments determlned for

1972 and 1974 woul-d be appl ied against the def ic iency. Interest of  $1,534.28

was also asserted on said not lce.

5 .  In  pe t l t ioner 's  b r le f  rece lved October  9 ,  1984,  l t  appears  tha t  the

decedentts representat ive concedes the accrual of  the capltal  galn port lon of

the installment payments receivable to the 1973 f|nal resident return. He

states, inter al ta,  ln said br ief  that:

I'The capital galn portlon of the installnent Payments
received by the pet l tLoners durlng these years (1974 and'
I975) Ls not taxable because the pet i t ioners are required
to accrue the capLtal  galn real ized on the sale of thel-r
property on their  1973 f inal  resident return.rr
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6. Pet i t ioner 's representat l -ve al leges that the Audit  Divls lon inproperly

held as taxable for New York State purposes, the interest lncome on the unpald

balances of the purchase money mortgages received during pet i t lonerts nonresident

portion of 1973 and the years 1974 and 1975. Ile argues that such income is

nontaxable wLthin the meanlng and lntent of section 632(b) (2) of the Tax Law.

7. Al though pet i t ionerts representat ive claims that the "annuit ies"

received by pet l t ioners are not taxable durlng thelr  nonresident per lods'  the

file contains no docunentation wlth respect to the nature of such payments.

The only reference to such annuities was made in the brlef, wherein it ls

stated, ttthe Petitioners should not be taxed on any Lncome which was derlved

from thelr  employerrs contr ibut lon to a penslon plan or annulty."

CONCLUSION OF LAW

A.  That  sec t ion  654(c ) (1 )  o f  the  Tax  Law prov ides  tha t :

"If an individual changes hls status from resident to
nonresident,  he sha1l,  regardless of his nethod of account ing,
accrue for the portLon of the taxable year pr ior to such
change of statusr ony i tems of income, gain, loss or
deduct lon accrulng pr ior to the change of status, i f  not
otherwise properly includible (whether or not because of an
elect l -on to report  on an instal lment basis) or al lowable
for New York income tax purposes for such portion of the
taxable year or for a pr ior taxable year ."

B .  That  sec t lon  654(c ) (a )  o f  the  Tax  Law provLdes tha t :

"The accruals under this subsect lon shal l  not be
reouired if the indivl-dual files with the tax connisslon a
bond or other securi ty acceptable to the tax cornmission'
conditLoned upon the inclusion of amounts accruable under
thls subsection ln New York adjusted gross income for one
or more subsequent taxable years, as if the individual had
not changed hls resident status.r l

C. That the surety bond or other securi ty to be f l led with the tax

connission pursuant to sectton 654(c) (  )  of  the Tax Law, must be ln an amount
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not less than the amount of additional income tax which would be payable if no

such bond or  secur i ty  were  f i led  (20  NYCRR 148.11(a) ) .

D. That in order to avoid the accruals mandated by sect ion 654(c) (1) of

the Tax Law, one must compLy wtth the requirements of sect ion 654(c)(a) of the

Tax Law and 20 NYCRR 148.11(a).  Since pet l t ioners dld not meet said requirements,

the remalning taxable gains flowlng from the installment sales are fully

taxable on thelr  1973 f inal-  resident return.

E. That sect lon 632(b)(2) of the Tax Law provtdes that:

"Income from intangible personal property, lncludlng
annult les, div idends, lnterest,  and gains from the dlsposit lon
of intanglble personal property,  shal l  const i tute lncome
derived from New York sources only to the extent that such
income ls from property employed l-n a busln€ssr trade,
profession or occupat ion carr ied on in thLs state.r l

F. That the property which the statute requlres to be enployed ln a

business, t rade, profession, or occupatLon carr ied on ln this State is the very

sarre intangible personal property,  ear l ier referred to in sect lon 632(b)(2) '

from which the income ls derived. In the lnstant case, the lncome producLng

intangi.ble personal property is the mortgage notes, upon which the interest was

paid, and not the real property covered by the mortgages, even though operat ion

of the real property may be the ul t imate source of payment.  Slnce the nortgage

notes were never employed in a business, t rade, etc.  r  c€rrt ied on Ln New York

State, the lnterest income from the mortgage notes is nontaxable for New York

State purposes on the pet i t ioners'  returns. (Matter of  EdwLn E. Epstein v.  State

Tax Comrnisl-son, 89 AD2d, 256>

G. That pet i t ioners have fai led to sustain thelr  burden of proof,  imposed

pursuant to section 689(e) of the Tax Law, to show that the lncome characterLzed

as "annul-tiesfr was not subject to New York State taxatlon on their nonresldent

returns.
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H. That the pet i t ion of the Estate of Wil f red B. Ostrander and Adel-e M.

Ostrander is granted to the extent provided ln Conclusion of Lalr  "Ft ' ,  supra'

and except as so granted, said pet i t ion is,  in al l  other respects, denied.

I .  That the Audit  Divis ion is hereby directed to adJust the Not ice of

Def ic iency dated March 28, 1977 to be consistent wlth the declslon rendered

herein.

DATED: Albanyr New York

MAY 2I 1985
STATE TAX COMMISSION

President


