
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon
o f

Thomas & Stephanie Ossendorf

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determination or Refund of Personal Incone &
Unincorporated Business Taxes under Ar t ic les 22 &
23 of  the Tax Law for  the Year 1979.

State of  New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Comrnisslon, that he is over 18 years of age, and that on the
15th day of Apri l ,  1985, he served the wlthin not ice of Decision by cert l f ied
mai l  upon Thomas & Stephanle Ossendorf ,  the pet i t ioners in the within proceeding'
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Thomas & Stephanie Ossendorf
P . O .  B o x  2 5 1
Chatham, NY 12037

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF MAILING

that  the said addressee is  the pet i t ioner

forth on said wrapper is the last knonm address
That deponent further says

herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
l 5 th  day  o f  Ap r i l ,  1985 .

r ized to-  a
pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon
o f

Thomas & Stephanle Ossendorf

for  Redeterminat ion of  a Def lc iency or  RevlsLon
of a Determination or Refund of Personal Incone &
Unincorporated Business Taxes under Ar t ic les 22 &
23 of  the Tax Law for  the Year 1979.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
15th day of Apri l ,  1985, he served the within not ice of Decision by cert i f ied
mal1 upon Richard P. Koskey, the representat lve of the pet l t ioners ln the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid l rrapper addressed as fol lows:

Richard P. Koskey
Patt ison, Koskey, Rath & Flor io
502 Unlon Street
Hudson, NY 12534

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the representat ive
of the pet i t l -oner hereln and that the address set forth on said wraPPer is the
last known address of the representat lve of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Apr l1 ,  1985.

s te r

a'*^{

ths
1 7 4pursuant sec t ion



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  1 2 2 2 7

A p r l l  1 5 ,  1 9 8 5

Thomas & Stephanie Ossendorf
P . 0 .  B o x  2 5 1
Chatham, NY 12037

Dear  Mr .  &  Mrs .  Ossendor f :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewlth.

You have now exhausted your right of review at the administratlve level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse declsion by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comenced ln
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquirles concerning the conputation of tax due or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lltigation Unit
Bul lding / f9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc :  Pe t i t i one r f s  Rep resen ta t i ve
Richard P. Koskey
Pat t ison,  Koskey,  Rath & Flor io
502 Union Street
Hudson ,  NY  12534
Taxing Bureau's  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

THOMAS OSSENDORF AND STEPHANIE OSSENDORF

for Redeterminat ion of Def ic iencies or for
Refunds of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and. 23 of the
Tax Law for the Year 1979.

DECISION

Pet i t ioners ,  Thomas Ossendor f  and Stephan ie  Ossendor f ,  P .0 .  Box  251,

Chatham, New York 12037, f l led pet i t ions for redeterminat ion of def ic iencies or

for refunds of personal income and unincorporated business taxes under Art ic les

22 and 23  o f  the  Tax  Law fo r  the  year  1979 (F l1e  Nos.  39805 and 39806) .

On October 2, L984, pet i t ioners waived a formal hearing and consented to

submission of this matter to the State Tax Couurissl-on based on the entire

record contained in the f i le,  and al l  docunents subml-t ted with their  waiver.

The fol lowing decision is rendered upon the f l - le as present ly const i tuted.

ISSI 'ES

I .  Whether  a cash deposi t  made on May 3,  1979 was income of  the sole

propr ietorship or  the corporat ion.

I I .  Whether  pet l t ioner  Thomas Ossendorf ,  a  sole propr ietor  on a cash

basis,  was requi red to record accounts receivable at  a zero basis  at  the t lme

of  Lncorporat ion.

FINDINGS OF FACT

1 .  Pe t i t i one rs ,  Thomas

on a combined New York State

sald return r ras Forn IT-202,

Ossendorf  and Stephanie Ossendorf '  f l1ed separately

Income Tax Resident Return for 1979. Attached to

Unincorporated Business Tax Return, which showed
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pet l t ioner Thomas Ossendorfrs buslness name to be Chatham lnstal lat ions &

Llelding and that said buslness was termlnated ln ApriL of.  1979.

2. On July 2, 1982, the Audit  DLvlsion issued thro statements of tax audlt

changes for the year 1979. One statement proposed personal j-ncome tax due of

$2r862.46, plus interest,  and the other statement proposed unlncorporated

bus l -ness  tax  o f  $90f .11 ,  p lus  Ln teres t .  The s ta tements  r re re  i ssued on  the

ground that gross receipts l rere understated in the amount of $22r8g2.26.L

Accordingly,  not ices of def ic iency l rere issued on Septernber 17, 1982.

3. Pet i t ioner Thomas Ossendorf  was a sel f-employed steel fabr l-cator who

kept his books on a cash basis.  He f i led Federal  Schedule C, Prof i t  or (Loss)

from Business or Profession, for the four month perlod he operated as a sole

proprietorshlp. Federal  Form l l2},  U.S. Corporat lon Income Tax Return'  I ras

f l led for the period May 1, L979 to September 30, !979, and CT-4, New York

State Corporat ion Franehise Tax Report ,  was f i led for the same short  per iod.

4. A Cert i f icate of Incorporat ion of Chathan Instal lat ions and Weldlng

Co.,  Inc. r , ras f l led with the Department of State on February 9'  1979. Said

cert i f icate was executed by pet i t ioner Thomas Ossendorf  who was president and

sole stockholder of said corporat ion.

5. The Audit  Divis ion asserted that a deposit  of  $22,967.802 made on

May 3, 1979 (1) represented accounts recelvable accumulated by the sole proprie-

torship in ant ic ipat ion of the lncorporat ion and there rras no val id business

purpose for the transfer i  Q) had not been reported as income by ei ther the

sole proprietorship or the corporat ion; (3) had not been entered on the corporate

books as a recelvable and that an adJusting entry had been rnade dlsbursing

I-2 The record is devoid as to l rhy there
shown as gross receipts understated and the
statement of account (Ftnding of Fact '16rr,

is a discrepancy between the amount
amount shown as a deposit on the

infra) .
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said amount to orrner-stockholder, petitioner Thornas Ossendorf ; and (4) had been

earned (at least in part)  through expenses deducted by the sole proprietorshlp

on Schedul-e C and since the corporat ion reported no sales for the period May 1

through May 3, the deposit lras income to the sole proprietorshlp and not income

to  the  corpora t ion .

Pet i t loners asserted that the deposit  was a receivable of the corpora-

tlon and taxable lncome to the corporation, but that no entry should have been

made on the corporat ionrs books because the recelvables had a zero basis based

on Revenue Ruling 69-442, IRB 1969-34.

6. Pet i t ioner submitted a copy of a Statement of Account with State Bank

of Albany which showed the name of ' rChathan Instal lat ions & Welding Co. '

Mr. Thomas J. Ossendorf ,  Stephanie M. Ossendorf"  and that a deposit  of  $221967.8O

was made on May 3, 1979. The cash balance on Apri l  30, 1979' which was the

beg inn ing  cash ba lance on  May 1 ,  1979,  was $29,76 I .24 .

7. A copy of the Balance Sheet (Federal Schedul-e L) of Chatham Installations

and Welding Co.,  Inc. showed that there rdere no assets, Liabi l i t ies or stock-

holderst equity at the beginning of the corporat lonrs taxable year on May 1'

r 9 7 9 .

CONCLUSIONS OF LAW

A. That the Balance Sheet of Chatharn Instal lat ions and ! trelding Co.,  Inc.

did not l ist  any asset,  l iabi l - l ty,  or equl- ty accounts at the beginning of the

corporat ionts taxable year on May L, 1979, and i t  must be presumed that no

accounts were transferred to the corporat ion by the sole proprietorship. I t

appears that the statement of account (Finding of Fact "6tt ,  -W.) was that of

the sole proprietorship and not that of  the corporat ion and that the deposlt  of

$221967.80 was made in the name of the sole proprietorship; therefore, the
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deposl- t  represents taxable income earned by the sole proprietorship and not the

corporat ion. This conclusion is further evl-denced by the fact that the deposit

was disbursed to pet l t ioner Thomas Ossendorf  by the corporat ion and that no

sales were nade by the corporation during the period May 1 through May 3, 1979.

Pet i t loner Thomas Ossendorf  fal l -ed to sustain the burden of proof inposed by

sect ion 689(e) of the Tax Law to show that the deposit  made on l fay 3, L979 vas

made in the name of the corporat lon.

B. That no decision is being rnade with respect to Issue t t l l t t  s ince no

asset,  l iabl l i ty or proprietorship accounts were transferred to Chatham Instal la-

t ions and Wel-ding Co.,  Inc. by the sole proprietorship.

C. That the pet i t lon of Thomas Ossendorf  and Stephanie Ossendorf  is

denied and the not lces of def ic iency lssued on Septenber 17, 1982 are sustained,

together with any addit ional interest that is owing.

DATED: Albany, New York STATE TAX COMMISSION

APR 1 5 1985
PRESIDENT


