
STATE OF NEhI YORK

STATE TAX CO}O{ISSION

In the Matter of the PetLt ion
of

Frank !J. & Loulse OfGorman

for Redetermlnation of a Deficiency or Revislon
of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
r978.

That deponent further
herein and that  the address
o f  t he  pe t l t i one r .

Sworn to before me thls
4 th  day  o f  Ap r i l ,  1985 .

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is,an employee
of the State Tax CornmLssion, that he is over 18 years of age, and that on the
4th day of Aprl l ,  1985, he served the withLn not lce of Decislon by certLf led
mal1 upon Frank W. & Loulse 0rGorman, the pet l t loners in the wlthin proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Frank I^I. & Loulse OrGorman
444 Saratoga Ave. ll23L
Santa C1-ara, CA 95050

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service wlthln the State of New York.

AFFIDAVIT OF MAILING

says that the said addressee ls the pet i t ioner
set forth on said wrapper is the last known address

Authorl,zed
Pursuant to

to adur is te r  oa ths
sec t ion  174Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Apr l l  4 ,  1985

Frank W. & Louise OrGorman
444 Saratoga Ave. lt23L
Santa Clara, CA 95050

Dear Mr.  & Mrs.  Of  Gor:nan:

Please take not ice of  the Decis ion of  the State 1"*  Qsmrnlss ion enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding ln  cour t  to  rev le l t  an

adverse decis ion by the State Tax Comission may be inst i tu ted only under
Article 78 of the Civl1 PractLce Law and Rules, and must be co'nmenced in the
Supreme Court of the State of New York, Albany Countyr within 4 months from the

da te  o f  t h i s  no t i ce .

Inqulries concerning the,computation of tax due or refund al-l-owed in accordance

wi th th is  decis ion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Llttgation Unit
Bui ldlng /19, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In  the  Mat te r  o f  the  Pet l t lon

o f

FRANK W. and LOUISE O|G0RMAN

for Redeterminat lon of a Def l-c lency or for
Refund of Personal Income Tax under ArtIcIe 22
of the Tax Law for the Year 1978.

DECIS ION

Peti t ioners, Frank I^I .  and Loulse Of Gorman, 444 Saratoga Avenue l l23L, Santa

Clara ,  Ca l i fo rn ia  95050,  f i led  a  pe t i t ion  fo r  redetermlnat ion  o f  a  de f ic iency

or for refund of personal income tax under Art ic le 22 of.  the Tax Law for the

y e a r  1 9 7 8  ( F i l e  N o .  3 3 9 8 8 ) .

On Septernber 18, 1984, pet i t ioners waived a hearing before the State Tax

Commission and requested the Commission to render i ts decision, based on the

Department of Taxat ion and FLnance f l le as present ly const i tuted.

ISSUE

Whether the Audlt  Divis ion properly subjected to personal income tax a

lump-sum dlstr ibut ion made to pet i t ioner Frank W. OtGorman from a ret i rement

o lan .

FINDINGS OF FACT

1.  Pet i t ioners ,  Frank  W.  and Lou ise  OrGorman,  t lne ly  f i led  a  jo in t  New

York State Income Tax Resident Return for the taxable year 1978, whereon they

indicated their  address as 15 Front ier Lane, East Northport ,  New York and

repor ted  to ta l  New York  income o f  $3r832.50  cons ls t lng  en t l re ly  o f  Mrs .  OtGormanfs

wages from J & R Vending Corp. In addit lon, pet i t loners submitted a form

IT-230, Separate Tax on Lump Sum Distr ibut ions, ref lect ing a distr ibut ion fron

a qua l i f ied  re t i rement  p lan  ln  the  to ta l  amount  o f  $73,549.24 ;  $63,042.21  o f
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such amount represented the capital  gains port lon thereof and the remainder was

ordinary lncome.

2 .  On June 8 ,  1981,  the  Aud i t  D iv is lon  issued to  pe t i t ioners  a  Not ice  o f

Def ic iency, assert ing personal income tax under Art ic le 22 of the Tax Law for

the  year  1978 ln  the  amount  o f  $2 ,725.30 ,  p lus  ln te res t .  The Aud l t  D iv is ion

sub jec ted  the  lu rnp-sun d is t r ibu t ion  o f  $73,549.24  to  tax  as  a  re t i rement

benef i t ,  which tras attr ibutable to Mr. 0rGorrnanrs pr ior services rendered for

his New York employer and which did not qual i fy as an annuity.  The Audit

Divis ion treated the ent ire amount of the distr ibut ion as ordinary income

because such treatment resulted in a lower tax l labt l i ty,  and afforded pet i t ioners

cred i t  fo r  tax  r { r i thhe ld  o f  $87.70  f ron  Mrs .  OtGormants  wages.

3. Mr. OtGorman was enployed by Abraham & Strauss in New York for over 30

years .  Dur ing  the  per iod  o f  h is  e rnp loynent ,  he  cont r ibu ted  a  to ta l  o f  $241871.63

to a qual i f ied plan maintained by Federated Department Stores, Inc.,  the parent

company of Abraham & Strauss; the largest port lon ( i f  not al l )  of  the enployee

and employer contr ibut ions was apparent ly invested in enployer stock.

4. The Statement for Recipients of Lump-Sunn Dlstr ibut ions fron Prof i t -Sharing

and Retlrement Plans (federal  forrn 1099R) issued to Mr. OrGorman for 1978 by

the First  Nat ional Bank of Chicago as trustee of the Federated Department

Stores, Inc. plan ref lected the fol lowing information:

Amount lncludible as incorne $73'549.24
Cap i ta l  ga in  63 '042.2L
Ord lnary  income 10 '507.03
Ernployee contr ibut ions 836.04*
Net  unreaL ized apprec ia t lon  in  employer?s  secur i t ies  29 ,824.24

* This amount apparent ly represents Mr. OtGormants contr ibut ions
during 1978.
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5. Sometime ln December, 1978, pet i t loners moved to Cal i fornla. The f l le

does  no t  d lsc lose  whether  Mr .  OtGorman rece ived the  d is t r ibu t lon  pr io r  o r

subsequent  to  the  re loca t ion .

CONCLUSIONS OF LAW

A.  That  pe t l t ioners  fa i led  to  es tabL ish  tha t  Mr .  OrGorman rece ived the

lump-sum dlstr ibut ion other than durLng the period of thelr  New York residency;

accordingly,  the dlstr ibut ion nas properly includlble ln their  1978 New York

adjusted gross income. Even assuming he received the dlstr ibut ion after

pet i t ionerst move to Cal i fornia, i t  would nonetheless be taxable for New York

personal incone tax purposes, inasmuch as i t  const i tuted conpensat lon for

servlces rendered by Mr. OtGorman for his eurployer whol ly within this state.

( T a x  L a w  s e c t i o n  6 3 2 l b l t l l t n l ;  2 0  N Y C R R  1 3 1 . 4 [ c ] . )  F i n a l l y ,  a s  e v i d e n c e d  b y

the federal  form 1099R issued to Mr. OrGorman, the Audit  Dlvis lon dld not

sub jec t  to  tax  tha t  por t ion  o f  the  d is t r ibu t ion  wh ich  cons t i tu ted  Mr .  OrGormants

own contr ibut ions to the plan.

B. That the pet l t ion of Frank W. and Loulse OrGornan Ls denied'  and the

Not ice  o f  Def ic iency  issued on  June 8 ,  19Bl  i s  sus ta i .ned.

DATED: Albany, New York STATE TAX COMMISSION

APR 0 4 rc95

t-t-r
; \ / '

PRESIDENT


