
STATE OF NEI4I YORK

STATE TAx COMMISSION

In the Matter the  Pe t i t i on

Wl l l l am I I .  Nu t t ,  S r .

for  Redeterminat lon of  a Def lc iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Incone
Tax under Ar t ic le  22 of  the Tax Law for  the Per iod
6 / r  180 -7  /31 /sO &  10 /1  /80 -12 /9  180 .

Wi l l l an  H .  Nu t t ,  S r .
7121  R idgewood  Dr .
Lockport ,  NY 14094

and by depost t lng same enclosed
post  of f ice under the exclus lve
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
2 1 s t  d a y  o f  A u g u s t ,  1 9 8 5 .

o f
o f

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Couunisston, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the within not ice of Decision by cert i f ied
mai l  upon Wtl l iaur H. Nutt ,  Sr. ,  the pet i t ioner ln the withln proeeedl"ng, bY
enclosing a true copy thereof in a securely sealed postpald l t rapper addressed
as fo l lows:

AFFIDAVIT OF MAILING

in a postpaid properly addressed wraPPer i .n a
care and custody of the United States Postal
York.

that the sald addressee is the Pet i t loner
forth on said ltrapper is the last known address

nlster  oathsAuthor ized to
pursuant to Tax Law sec t i on  174



STATE OF NEI^I YORK

STATE TAX COMMISSION

In  the Mat ter the Pet i t ion

Wil l ian  H.  Nut t ,  Sr .

for Redetermi.nat lon of a Def ic iency or Revlsion
of a Determinat ion or Refund of Personal Income
Tax under Article 22 of the Tax Law for the
P e r i o d s  6 l r / 8 0 - 7  1 3 1 / 8 0  &  1 0 / 1 / 8 0 - r 2 / 9 1 8 0 .

o f
o f

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany z

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age'  and that on the
21st day of August,  1985, he served the within not lce of Decision by cert l f ied
mai l  upon R. Joseph Foltzr the representat ive of the pet l t loner in the wlthin
proceeding, by enclostng a true copy thereof in a securely sealed Postpaid
wrapper addressed as fol lows:

R. Joseph FoLtz
Sroi th,  Speranza, Pusater l ,  Ti lney, Fi tzgerald, Foltz & May
131 East  Ave.
Lockpor t ,  NY 14094

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representat lve
of the pet i t ioner herein and that the address set forth on said wraPPer ls the
last known address of the representat ive of the pet l t ioner.

Sworn to before me th is
2 l s t  day  o f  Augus t ,  1985 .

Author lzed to
pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August  21,  1985

Wll l ian  H.  Nut t ,  Sr .
7121 R idgewood Dr .
Lockport, NY L4094

Dear Mr.  Nut , t :

P lease take not ice of  the Decis lon of  the State Tax Commisslon enclosed
herewi th.

You have now exhausted your right of revlew at the administrative leve1.
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding ln  cour t  to  rev ie ls  an
adverse decls ion by the State Tax Conmission may be inst i tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be conrmenced ln the
Suprene Court of the State of New York, Albany County, within 4 nonths from the
da te  o f  t h i s  no t i ce .

Inqulries concerning the computation of tax due or refund all-owed in accordance
wi th th is  decls ion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgation Unlt
Bui lding / f  9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
R.  Joseph Fo l tz
Sn i th ,  Speranza,  Pusater l ,  T i lney l
131 East  Ave.
Lockport , ,  NY 14094
Taxing Bureau I s Representative

Fi tzgerald,  Fol tz  & May



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

WILLIAI{ H. NUTT, SR.

for Redetermlnat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Perlods June 1, 1980
through Ju ly  31 ,  1980 and October  1 ,  1980
through Deceuber 9, 1980.

Whether pet l - t ioner ls l lable for the penalty

to sect lon 685 (g) of the Tax Law with respect to

taxes due from Lockport  Paperboard Corp.

FINDINGS OF FACT

DECISION

asserted agalnst him pursuant

New York Srate withholding

Peti t loner,  Wil l iam H. Nutt ,  Sr. ,  7l2L Ridgeway Drive, Lockport '  New York

L4094 f l led a pet i t ion for redetermlnat ion of a def lcJ.ency or for refund of

personal income tax under Art ic l-e 22 of the Tax Law for the periods June 1,

1980 through July 31, 1980 and october 1, 1980 through December 9, 1980 (Fi le

N o .  3 6 6 5 9 ) .

A formal hearing was held before Arthur Bray, Hearing Officer, at the

off lces of the State Tax Commlsslon, 65 Court  Street,  Buffalo,  New York, on

June 28, 1984 wlth al l  br iefs to be submitted by Decenber 28, 1984. PetLt loner

appeared by Snith,  Speranza, Pusater i ,  Ti lney, Fl tzgeraLd, Foltz & May (R. Joseph

Foltz,  Esq.,  of  counsel) .  The Audit  Divis l-on appeared by John P. Dugan' Esq.

(Deborah J .  Dwyer ,  Esq. ,  o f  counse l ) .

ISSUE

l.  On January 25, 1982

accompanied by a Statement of

the Audit  Dlvis ion lssued

Def lc iency  to  pe t l t loner ,

a Not lce of  DefLciency

Lr l l l iam H.  Nut t ,  Sr .  '
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asserting a penalty equal to the amount of unpaid wlthholdtng tax which the

Audit  DivisLon deternined was due from Lockport  Paperboard Corp. ( t t the corpora-

t ion f r ) .  Sa id  documents  asser ted  tha t  $4 ,142.43  was due fo r  the  per iod  June 1 ,

1980 th rough Ju ly  31 ,  1980 and $89.00  was due fo r  the  per lod  October  1 ,  1980

through Decernber 9, 1980.

2. After the Not ice of Def ic lency was lssued, the Audit  Divls lon reduced

the  amount  o f  the  asser ted  pena l ty  to  $31316.60 .

3. The corporat ion, which began operat ing in January, 1979, engaged in

manufactur lng boxboard which pet l t loner sold to box manufacturers.

4. Pet l t ioner rdas Chalrman of the Board of Directors of the corporatLon

and owned sixty percent of the outstanding stock. He maintained an off ice at

the corporat lon and spent approxinately ten hours a week at thls off ice.

Pet i t ioner rras not an off icer of the corporat ion.

5. Pet i t ioner had the authorl ty to slgn checks and tax returns. He also

had the authori ty to hire and f l re employees. However,  pet i t ioner was not

responslble for the dal ly operat ions of the corporat lon and dld not hire or

f i re employees or sign tax returns.

6. lJhen pet i t ioner went to his off ice at the corporat ion, he would

discuss the problems of the corporat ion with the corporat ionrs president,

Mr. Roger Hahn. He would also ut i l ize the off ice to do work concerning hLs

investments in other corporat ions.

7 .  Pet i t ioner  rece ived a  sa la ry  o f  $15,000.00  per  year  f rou  the  corpora t ion .

This represented approximately one-third to one-half  of  pet i t lonerts yearly

income.

8. The corporat ion retained the services of an accountant who drafted the

payroll checks and checks for taxes pursuant to the authorlty granted to hin by
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Mr. Hahn. The wlthholding tax reports were prepared by the accountant and

revlewed by Mr. Hahn.

9. The corporat ionfs banking servlces were perforned by Marlne Midland

Bank ("Marlne Midland"). The corporation had an agreement with Marlne Midland

whereby Marine Midl-and agreed to provide a l ine of credit  to the corporat lon to

the extent of eighty percent of the corporatLonts accounts receivable.

10. The corporation maintained three checking accounts wlth Marine Midland:

a cash col lateral  account f inanced by the l ine of credit ,  an operat ing account

and a payrol l  account.

11. As funds were needed, Lt was Mr. Hahnrs pract ice to place telephone

calls to lndividuals assoclated with Marine Midland. Mr. Hahn and Marine

Mldland personnel would dlscuss the f inancial  needs of the corporat ion and the

amount of the corporat ionfs accounts receivable. Thereafter,  Marine Midland

would make a commltment to l-oan the funds. The cornmitment would subsequently

be conf irned by let ter.

12. During June, 1980, Mr. Hahn and other representat ives of the corporat ion

had a ser ies of dlscussions with representat ives of Marine Midland. During a

meeti.ng which occurred on or about the third week of June, 1980, Marine Midland

advised the corporat lon that the support  for the l lne of credit  was belng

withdrar,rn. That is, the corporation would not be pernitted to borrow any more

money. However, Marlne Midland dld not request repa5rment of any outstandlng

loans.

13. In the course of a dlscussion which occurred during ei ther the third

or fourth week of June, 1980, Marine Midland agreed to f inance checks drawn to

sat isfy the payrol l  for the payrol l  per lod ended June 30, 1980. This dlscusslon

included what the amount of the payroll was, what the associated taxes were and
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whether the accounts recelvable were suff l "c ient to provide the requisi te l ine

o f  c red i t .

14. The corporat ion f i led withholding tax reports for the periods June 1,

1980 through June 30, 1980 and July 1, 1980 through July 31, 1980. The with-

holdlng tax report  for the period ended June 30, 1980 dlsclosed that the total

New York State tax withheld was $21639.93 and the wlthholding tax report  for

the period ended July 31, 1980 reported that the New York State tax wlthheld

w a s  $ l  , 5 0 2 . 5 0 .

15. In conjunct ion with i ts preparat ion of the hr i thholding tax reports '

the corporat lon drafted a check nunber 5953 on July 3, 1980, in the anount of

$4rL42.43, payable from i ts payrol l  account at Marine Mldland to the order of

t tNew York State Income Tax Bureautt .

16 .  On June 26 ,  1979,  the  corpora t ion  made a  depos i t  o f  $14 '547.29  in to

i ts payrol l  account.  These funds, which or iginated from the cash col lat"eral

account, were transferred lnto the operating account and fron there into the

payrol l  account.  On June 27, L979, Marlne Midland, without advlslng the

corporation, reversed the prior entry taklng the amount out of the payroll

account .

L7 ,  On Ju ly  7 ,  1980,  the  corpora t ion  made a  deposLt  o f  $12,507.26  ln to  l t s

payroll account from the same source as in the preceding Findlng of Fact. On

JuLy 9, 1980, this entry was also reversed without advising the corporat ion.

18. In spi te of the foregolng deposlt  reversals,  Marine Mldland cont l .nued

to honor the checks of the corporat ion unt i l  on or about July 9, 1980. This

included a check to sat isfy the federal  withholding tax, as wel- l  as checks to

cred i to rs .
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19. Marlne Mldland did not advise the corporat ion of the reversal of  the

entr ies on i ts payrol l  account ei ther pr lor to or after they had taken place.

The corporation flrst learned that Marine Midland was not honoring its conrnitment

when the enployees who were paid on or about July 5, 1980 for thelr work during

the last weeks in June, 1980 advlsed the corporat ion that their  payrol l  checks

were not being honored.

20. Upon learning that the corporat lonfs payrol l  checks l tere not beLng

honored, the corporation contacted Marine Mldland and was advlsed that Marine

Midlandtg gsnmitment was not being honored.

2L !ilhen Marine Midl-and withdrew its support for the corporationts line of

credit ,  the corporat ion ceased product ion act iv i t ies. Thereafter,  the corPorat ion

had just three off ice employees unt i l  August,  1980.

22. When the check nade payable to the order of the "New York State Income

Tax Bureaut '  (Finding of Fact t t15") was presented for payment,  i t  was not

honored by Marine Midland Bank.

CONCLUSION OF LAI,J

A. That where a person is required to col lect,  t ruthful ly account for and

pay over withholding taxes and willfully fails to collect and pay over such

taxes, sect ion 685(g) of the Tax Law inposes on such persontt . . .a penalty equal

to the totaL amount of tax evaded, or not col lected, or not accounted for and

paid over".

B. That sect ion 685(n) of the Tax Law def lnes "person",  for purposes of

sect ion 685(g) of the Tax Law as foI l -ows:

t t . . . the term person Lncludes an indlvidual- ,  corporat ion or
an offlcer or eurployee of any corporation (lncluding a
dissolved corporatton),  or a member or employee of any
partnershlp, who as such off lcer,  employee, or member is
under a duty to perform the act ln respect of lthlch the
v io la t lon  occurs . t t
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C. That the inclusive language of sect ion 685(n) of the Tax Law indicates

that the penalty imposed by section 685 (g) of the Tax Law nay be inposed

against a directot of  a corporat ion as wel l  as agalnst an off icer or employee

of  a  corpora t ion  (see genera l l y ,  22  ALR 3d 8 ,  52) .

D. That whether pet i t ioner was a person requlred to col lect,  t ruthful l -y

account for and pay over withholding taxes during the perlod in issue is a

ques t ion  o f  fac t  (Mat te r  o f  McHugh v .  S ta te  Tax  Conn. ,  70  A.D.2d 987;  Mat te r  o f

Mac lean V.  S ta te  Tax  Conn. ,  69  A.D.2d 95L,  a f f td  49  N.Y.2d  920) .  Fac tors  wh lch

are relevant to this determination incl-ude whether the indlvldual signed the

companyrs tax returns and possessed the r ight to hlre and f i re employees

(Matter of Amengual v.  State Tax Courm., 95 A.D.2d 949, 950; Matter of  MalkLn v.

Tul ly,  65 A.D.2d, 228).  Other factors considered are the amount of stock owned'

the authori ty to pay corporate obl igat ions and the indlvldualrs off lc ial  dut ies

(Matter of Anengual v.  State Tax Cornnisslon, supra).

E. That in view of the fact that pet i t loner,  as Chairman of the Board of

Directors, omed sixty percent of the outstandlng stock, had the authorl ty to

hire and f l re employees, had the authori ty to sign checks and nade a pract ice

of dlscussing the probl-ens of the corporat ion with the corporat lonrs president,

he was a person required to col lect,  t ruthful l -y account for and pay over the

withholding taxes of Lockport  Paperboard Corp. within the meaning of sect lon

085(g) of the Tax Law.

F. That the test of  whether conduct was wi l l fu l  within the meanlng of

sec t ion  685(e)  o f  the  Tax  Law is :

t t . . .whether  the  ac t ,  de fau l t ,  o r  conduct  i s  consc ious ly  and
voluntar l ly done with knowledge that as a result ,  t rust
funds belonglng to the Governnent will not be pald over but
w111 be  used fo r  o ther  purposes  [c i ta t lons  on i t ted ] .  No
showing of l-ntent to deprive the Government of its money Ls
necessary but only sonethlng more than accidental nonpaynent
is required [c i tat ions omit ted].r '  (Matter of  Levln v.  Gal lnan,
4 2  N . Y . 2 d ,  3 2 ,  3 4 )  .
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G. That pet i t ioner,  t rr l i l l lan H. Nutt ,  Sr. ,  did not wl l l fu l ly fal l  to Pay

over the taxes rrrithheld from the employees of the corporatlon for the perLod

June 1, 1980 through July 31, 1980. At the t ine the enpl.oyerrs return for

withholding tax and check in paynent of the taxes were filed, petitioner had

reason to bel ieve that the check would be honored by Marlne Midland. Therefore,

pet i t loner is not l iable for the penalty inposed pursuant to sect ion 685 (g) of

the Tax Law (see Matter of Harol-d H. Roberts,  State Tax Commission, January 20,

L984).  I t  is noted that nei ther Matter of  Joseph Easley (State Tax Conmission,

June 1 , L984) nor Matter of Clyde Collins (State Tax Conmlssion, June I, 1984)

is appl icable to the sl- tuat ion presented hereln, lnasmuch as each of these

proceedings presented sl tuat ions whereln the pet i t ioner chose to pay net wages

to the employees wlthout renitting withholdlng tax.

H. That since the corporat ion did not have enployees for the period

October  1 ,  1980 th rough Decenber  9 r  1980,  pe t i t ioner  i s  no t  l lab le  fo r  a

penalty wlth respect to withholding taxes for thls period.

I .  That the pet i t ion of Wll l ian H. Nutt ,  Sr.  is granted and the Not ice of

Def ic iency is cancel led.

DATED: Albany, New York

AUG 21 1985

STATE TAX COMMISSION

PRESIDENT


