
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

So1 & Sylvla Novack

for Redeterminat ion of a Def ic iency or Revision
of a Determlnat ion or Refund of Personal Income &
Unincorporated Business Taxes under Art ic les 22 &
23 of the Tax Law for the Year 1976.

AFFIDAVIT OF MAILING

St,ate of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
16rh day of July,  1985, he served the withln not lce of Decision by cert l f led
mai l  upon So1 & Sylvia Novaek, the pet l t loners in the within proceedlng'  bY
enclosing a true copy thereof in a securely seal-ed postpaid wrapPer addressed
as fo l lows:

Sol & Sylvia Novack
801 Sur rey  Ct .
Por t  R lchey ,  FL  33568

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t l t ioner .

Sworn to before me this
1 6 t h  d a y  o f  J u 1 y ,  1 9 8 5 .

fhorized

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York .

that  the said addressee ls  the pet i t ioner

forth on said wrapper is the last known address

| *
s te r  oa thsto admi
sec t ion  174pursuant to



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sol & Sylvia Novack

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income &
Unincorporated Business Taxes under Art ic les 22 &
23 of the Tax Law for the Year L976.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornnisslon, that he is over 18 yeats of age, and that on the
16th day of July,  1985, he served the withln not ice of Decision by cert i f ied
mai l  upon Phi l tp Granowitz,  the representat ive of the pet l t loners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Pht l ip Granowitz
Irvlng l'1. Granowitz & Co.
1 3  N .  M a l n  S t .
Por t  Chester ,  NY 10573

and by deposi t ing
pos t  o f f i ce  unde r
Service wlthin the

That deponent
o f  t he  pe t i t l one r
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

S ta te  o f  New York .

further says that the said addressee is the rePresentat ive
herein and that the address set forth on sald wraPPer ls the

of the representat ive of the pet l t ioner.

Sworn to before me this
16 th  day  o f  Ju l y ,  1985 .

pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Ju ly  16 ,  1985

Sol & Sylvia Novack
801 Sur rey  Ct .
Por t  R ichey ,  FL  33568

Dear  Mr .  &  Mrs .  Novack :

Please take not ice of the Decision of the State Tax Coromission enclosed
herewlth.

You have now exhausted your right of review at the admlnist,rative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Clvi l  Pract ice Law and Rules, and must be courmenced in
the Supreme Court of  the State of New York, AJ-bany Countyr withln 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed in accordance
with thls decisj .on nay be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat lon Unit
Bui lding l f  9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t lve
Philip Granowitz
Irving M. Granowitz & Co.
1 3  N .  M a i n  S t .
Por t  Chester ,  NY 10573
Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SOL NOVACK and SYLVIA NOVACK

for Redeterrninat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year L976.

DECISION

Petl t ioners, Sol Novack and Sylvia Novack, 801 Surrey Court ,  Port  Richey,

Flor ida 33568, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of unincorporated business tax under Art ic le 23 of the Tax Law for the

year 1976 (Fi le No. 29842).

A srnal l  c laims hearing was held before Janes Hoefer,  Hearing Off icer '  at

the off ices of the State Tax Commlssion, Two World Trade Center,  New York'  New

York  on  November  28 ,  1984 a t  10 :45  A.M. ,  w i th  a l l  b r ie fs  to  be  subrn i t ted  by

February  7 ,  1985.  Pet i t ioners  appeared by  Ph i l lp  Granowi tz ,  C .P.A.  The Aud i t

D iv is ion  appeared by  John P.  Dugan,  Esq.  (Wi l l iaur  Fox ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the gain real ized by pet i t ioners f rom the sale of  real  property  is

sub jec t  t o  un inco rpo ra ted  bus iness  tax .

FINDINGS OF FACT

1 .  Pe t i t i one rs

jo int  New York State

herein,  So1 Novack

Income Tax Resident

and Sylvla Novack, 
l 

art"ly

Return for 1976 report ing,

f i led a

inter a l i a ,

Sylvia Novack is involved in this proceeding so1ely as the result  of
f i l - ing a joint  tax return wl- th her husband. Accordingly,  the term
peti t ioner shal l  hereinafter refer only to Sol Novack.
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bus iness  income o f .  $2 ,659.30 ,  a  long- te rm cap i ta l  ga in  o f  $23,371.84  and ren ta l

income of $564.43. Pet i t ioner So1 Novack also f i led a New York State Unincorp-

orated Business Tax Return for L976, report ing thereon business income of

$ 2 , 6 5 9 .  3 0 .

2. on January I4r 1980, the Audlt  Divis ion issued a Staternent of Audit

Changes to pet i t ioner proposing numerous adjustments to l i ' is  I976 personal

income and unincorporated busl-ness tax l iabi l i t ies. Based on Ehe Statement of

Aud i t  Changes,  the  Aud i t  D lv is i .on ,  on  January  25 ,1980,  i ssued a  Not ice  o f

Def ic iency to pet l t ioner for L976, proposing addit ional personal income and

un incorpora ted  bus iness  taxes  o f  $2 ,57g.88 ,  p lus  p .n^L tyz  and ln te res t  o f

$ 7 3 8 . 9 4 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 3 , 3 1 8 . 8 2 .

3. Pet i t ioner contests only one adjustment shown on the aforementioned

Statement of Audit  Changes. Said disputed adJustment was explained in the

fol lowing manner:

ItThe gain from the instal-J-ment sale repqrted on Federal
Schedule D in the amount  of  $46 '670.00 '  is  considered
business income subject  to  New York State Unlncorporated
Business Tax.  t t

Penal ty  was imposed pursuant  to sect ions 722 an.d 685(c)  of  the Tax Law for

underpayment of estimated tax.

On Federa l  Schedu le  D pe t i t ioner  repor ted  a  ga ln  o f  $73.67  f rom an
installment sale consumnated in 1972 and a gain of $46,670.00 from an
instal lnent sale consunmated ln 1976. Pursuant to sect ion 1202 of the
Internal Revenue Code, only one-half  of  the total  gain of $461743.67 ( i .e.

$23,37 I .84)  i s  inc luded in  Federa l -  ad jus ted  gross  income.  For
unincorporated business tax purposes, I .R.C. $f202 is not appl icable and
the entire gain reaLLzed on property used in or connected wl-th the
unincorporated business is subject to tax. In the instant matter '  only
t h e  $ 4 6 , 6 7 0 . 0 0  g a i n  i s  a t  i s s u e .
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4 .  Pe t i t i . one r ,  i n  1945 ,  acqu i red  a  sna l l  pa rce l  o f  r ea l  es ta te  l oca ted  on

Boston Post  Road in Port  Chester ,  New York.  A gas stat lon wi th repai r  bays was

si tuated on a por t ion of  the property  and the balance was vacant  land.  In

1950'  pet i t ioner  commenced sel l ing used automobi les,  us ing the aforement ioned

vacant  por t ion of  the premises to s tore and show said used automobi les.

Pe t , i t i one r t s  "o f f i ce t twas ,  as  desc r l bed  by  h i s  rep resen ta t i ve ,  t t one  o f  t hose

s i x  sea te r  bubb le top  buses " .

5 .  The  reco rd  does  no t  d i sc l -ose

operated the gas stat ion,  however,  i t

sa id gas stat ion and repai r  bays were

another  ind iv idual .

whether pet i t loner ever personal ly

is clear that dur ing the year at issue

(pr io r  to  sa le )  leased by  pe t i t ioner  to

6 .  I n  Ju l y ,1976 r  pe t i t i one r  so ld  t he  pa rce l  o f  r ea l  es ta te  desc r l bed  l n

Findings of  Fact  "4" ,  Spre.  Pet i t ioner  e lected to repor t  the gaj -n reaLlzed

frour  said sale on the insta l lment  basis .  The por t ion of  the gain inc luded in

1976 gross income f rom said l -nsta l lment  sale amounted to $461670.00.  Af ter  the

sale of  sa id real  estate,  pet i t ioner  cont inued to sel l  used automobi les us ing

the vacant  land as before.  Pet i t ioner  paid a nonth ly  renta l  of  $200.00 to the

new or{,ners for the use of said vacant land.

7. Pet i t ioner maintains that the galn reaLLzed. on the sale of the real

property in quest ion is not subject to unincorporated business tax slnce he was

only holding, leasing or managing said real property for his own account [Tax

Law Sec t i on  703  (e )  l

8 .  Pet i . t ioner  a l ternat ive ly  argues that  only  a smal l  por t ion of  the real

property  in  quest ion was used in or  connected wi th h is  unincorporated business

( i . e .  t he  sa le  o f  used  au tomob i l es )  and  tha t ,  t he re fo re ,  on l y  a  sma11  po r t i on

of  the gain real ized on the d lsposi t ion of  sa id real  property  should be subject
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to  unincorporated business tax.  Pet i t ioner ts  representat lve asser ted that  not

more than ten (10)  percent  of  the real  property  was used in or  connected wi th

the unincorporated busl-ness. No evidence was adduced to show what portion of

the real  property  in  quest ion was used by pet i t ioner  in  h is  unincorporated

bus lness .

9. Although the net prof i t  reported by pet i t ioner from the sale of used

a u t o m o b i l e s  h r a s  s m a l l ,  i . e .  $ 2 , 6 5 9 . 3 0 ,  r e p o r t e d  g r o s s  r e c e i p t s  o f  $ 1 2 3 ' 9 2 0 . 2 5

suggests that pet i t . ionerrs act iv i t ies were more extensive. By comparison, the

gross rental  income received by pet i t toner from the lease of the gas stat lon

for  an  approx imate  s ix  (6 )  u ron th  per iod  to ta l led  $3 ,150.00 .

CONCLUSIONS OF LAW

A. That sect ion 705(a) of the Tax Law provides that unincorporated

business gross incorne includes ". . . income and gain from any property employed

in  the  bus iness . . . t t .  Regu la t ion  20  NYCRR 205. I  fu r ther  p rov ides ,  as  re levant

herein, that unincorporated business gross income means the sum of the i tems of

income and gain which are includable in the gross incoue of the indlvLdual for

Federal  income tax purposes and which are derived from the carrying on or

l iquidat l -on of the business, including without l imitat ion, income and gain

" . . . f rom any  proper ty  o f  the  ind iv idua l  o r  un incorpora ted  en t i t y . . .employed in

the  bus iness t t .

B. That sect lon 703(e) of the Tax Law provides that the owner of real

p roper ty  " . . . sha l l  no t  be  deemed engaged in  an  un incorpora ted  bus iness  so le ly

by reason of holding, leasing or managing real property".  Regulat ion 20 NYCRR

2 0 3 . 1 3 ( b )  f u r t h e r  p r o v i d e s :

I 'Where the hold ing,  leaslng or  managing of  real  property
re lates to property  used ln or  connected wi th an unincorp-
orated business otherwlse regular ly  carr ied on by an
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individual or other ent i . ty,  any gains, prof i ts,  rents and
other l-ncome from the property will be includible in the
unincorporated business gross income of the individual or
o ther  en t i t v .

* * *

(2) Another example is one in which an individual is engaged
in a manufactur ing business which is carr ied on in a bui lding
owned by him. His business requires the use of one-half  of
the bui lding, and the unused port ion of the bui lding is
rented to tenants. The rental  income is subject to the un-
incorporated business income tax since such income results
from the uge of an asset connected with the taxpayerfs
bus iness .  t tq

C. That the real property in quest ion \ i ras one parcel of  property part  of

which was used by pet i t ioner in hls unincorporated business and part  of  which

was leased to others. There is nothing in the record to support  that there

existed tr4ro separate and dist inct parcels of property.

D. That the real property at issue const i tuted property enployed in

pet i t ionerrs unincorporated buslness and, accordingly,  aoy gain real ized from

the disposlt ion or l iquidat ion of said property is includable in unlncorporated

business gross income within the meanl-ng and intent of  sect ion 705(a) of the

Tax Law and 20 NYCRR 205.L and 20 NYCRR 203.13(b) (Matter of  Victor Levine,

Sta te  Tax  Comm. ,  November  22 ,1983) .  Fur thermore ,  there  is  no  prov is ion  in  the

Tax Law which would permit an allocation of the gain reaLlzed on said real

property between business and non-business use.

4 The Audit  Divis ion did not assert ,  ei ther at or before the hearing'  that
the rental  income received by pet i t loner from the real property Ln
quest ion was subject to unlncorporated business tax.
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E. That  the pet i t ion of  Sol  Novack and Sylv ia Novack is  denied;  and that

the Not lce of  Def ic iency dated January 251 1980,  ls  susta ined,  together  wl th

such addi t ional  penal ty  and interest  as nay be lawful ly  due and owing.

DATED: Albany, New York STATE TAX COMMISSION

JUL 16 1985

.i

PRESIDENT

COMMISSIONER



New York Stute tax Commission

TAX APPEATS BUREAU
Sta te  Campus
Afbany ,  New york  12227

John J, Soll€cito, Director
(51a\ 457-1723

l{,ay 29, 1985

Joel & Jane Nudelman
5904 Li t t le Brook Way
Columbus, OH 43227

Dear Mr. & Mrs. Nudelman:

Please take not i .ce of the Default  Order of
herewith.

Please take further not ice that pursuant to
proceeding in court  to revLew this decislon
from the date of this not ice.

the State Tax Commission enclosed

Sect ion(s)  690 of  the Tax Law, any
must be conmenced within 4 months

Inquir ies concerning the computat i .on of  tax due or  refund
wi th th is  decis ion may be addressed to the unders igned at

Very truly

Taxing Bureaurs Representat ive

allowed Ln accordance
the above address.

you rs ,

bseph Chyr
Supervlsor Conferences



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ion

o f

Joel & Jane Nudelman DEFAULT ORDER

85-C-10

for Redeterminat ion of a Def lc lencv or Revlsion of :

a Determination or Refund of Personal Incone Tax :

under Art ic le 22 of the Tax Law for the Year 1979. :

Pet i t ioner(s) Joel & Jane Nudelman f i l -ed a pet i t ion for redetermlnat ion of

a def ic iency or revislon of a determinat lon or refund of Personal Income Tax

under Art ic le 22 of the Tax Law for the Year 1979. Fl le No. 429L8.

A pre-hearing conference on the pet i t ion r^ras scheduled before Regina Jaffe,

at the off ices of the State Tax Conmission, Two lJor ld Trade Center,  Room 65-51'

New York ,  New York  10047 on  Fr iday ,  March  8 ,  1985 a t  10 :30  a .m.  Not ice  o f  sa id

pre-hearing conference was given to pet i t ioner(s).  Pet i t ioner(s) dld not appear

at the pre-hearlng conference. A default  has been duly noted.

Now on uot ion of the State Tax Comission, l t  is

ORDERED that the petition of Joel & Jane Nudelman be and the same ls hereby

den ied .

D E F A U L T  O R D E R
A D O P T E D  B Y  T H E  S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K
I,IAY 29, 1gg5
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New York State Tax Commission

TAX APPEALS BUREAU
Sta te  Campus
A, lbany .  N€w York  12227

John J .  So l lec i to ,  D i rec to l
(51A1 457-1723

NIay 29, 1985

Joel & Jane Nudelman
5904 Ll t t le Brook Way
Columbus, OH 43227

Dear Mr. & Mrs. Nudelman:

Please take not ice of the Default  Order of the State 1'4;  f ,emmission enclosed
herewith.

Please take further not ice that pursuant to Sect ion(s) 690 of the Tax Law, any
proceeding in court to review this decision must be cormnenced within 4 months
from the date of this not ice.

InquLries concerning the computation of tax due or refund
wi th th is  decis ion may be addressed to the unders igned at

W_-
oseph Chyryw

Supervisor of

Taxing Bureaurs Representat ive

allowed in
the above

you rs ,

accordance
add ress .



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion :

o f :

Joel & Jane Nudelman

:

for Redeterminat ion of a Def ic iencv or Revislon of :

a Determination or Refund of Personal Income Tax :

under Art ic le 22 of the Tax Law for the Year 1979. :

DEFAULT OPOER

85-C-10

Pet i t loner(s)  Joel  & Jane Nudelman f i led a pet i t ion for  redeterminat ion of

a def ic iency or  rev is ion of  a determinat ion or  refund of  Personal  Income Tax

unde r  A r t i c l e  22  o f  t he  Tax  Law fo r  t he  Yea r  1979 .  F i l e  No .429L8 .

A pre-hear ing conference on the pet i t ion was scheduled before Regina Jaf fe,

at  the of f ices of  the State Tax ConrmLsslon,  Two Wor ld Trade Center ,  Room 65-5L,

New York ,  New York  L0047  on  F r i day ,  March  8 ,  1985  a t  10 :30  a .n .  No t i ce  o f  sa id

pre-hear ing conference was g iven to pet l t loner(s) .  PetLt ioner(s)  d id not  aPpear

at  the pre-hear ing conference.  A defaul t  has been duly noted.

Now on mot ion of  the State Tax Cornmiss ion,  i t  is

OPOERED that the petit ion of Joel & Jane Nudelman be and the same is hereby

den ied .

D E F A U L T  O R D E R
A D O P T E D  B Y  T H E  S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K
M A Y  2 9 ,  1 9 8 5




