
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

hril l ian M. Morse Ri ta T.  Morse
AFFIDAVIT OF MAILING

for Redeterninat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under
Article 22 of the Tax Law and New York City
Personal Income Tax under Chapter 46, Ti t le T of
the Adml-nlstratlve Code of the Cl,tv of New York
fo r  the  Years  1978 and 1979.

State of New York :
ss .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the wlthin not ice of Decislon by cert l f ied
mai l  upon Wil l tarn M. & Rita T. Morse, the pet i t ioners in the within proceeding'
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

o f
&

lJ i l l ian M. & Rl- ta T.  Morse
3 2 2  w .  5 7 r h  S r .
New York, NY 10019

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
7th day of November, 1985.

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee ls the pet i t ioner
forth on said wrapper is the last knonm address

is te r  oa t
pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  0  R K  t 2 2 2 7

November 7, 1985

Wl1liau M. & Rita T. Morse
322  l i l .  57 rh  S r .
New York, NY 10019

Dear I"1r. & Mrs . lulorse:

Please take not ice of  the Decis ion of  the State Tax Commlsslon enclosed
herewi th.

You have now exhausted your right of review at the administratlve level.
Pu rsuan t  t o  sec t l on (s )  690  &  L3L2  o f  t he  Tax  Law and  Chap te r  46 ,  T l t l e  T  o f
the Adnin is t rat ive Code of  the Ci ty  of  New York,  a proceedlng in  cour t  to
rev iew an adverse decis ion by the State Tax Commission may be inst i tu ted only
under Ar t ic le  78 of  the Civ iL Pract ice Law and Ru1es,  and must  be commenced in
the Supreme Court of rhe State of New York, Albany County, wlthin 4 months from

the  da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed ln accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept. Taxatlon and Finance
Law Bureau - Li t igat ion Unit
Bui lding l l9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAJ( COMMISSION

In the Matter of the Pet l tLon

o f

WILLIAM M. MORSE and RITA T. MORSE

for Redetermlnat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Articl-e 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46'
Tltl-e T of the Adnlnistrative Code of the City
of New York for the Years 1978 and 1979.

DECISION

Petl t ioners, Wll- l lam M. Morse and Rita T. Morse, 322 West 57th Street '

Apt.  8C, New York, New York 10019, f i led a pet i t ion for redetermlnat ion of a

deficiency or for refund of New York State personal income tax under AttLcLe 22

of the Tax Law and New York Clty personal income tax under Chapter 46, Titl-e T

of the Adninlstrative Code of the Clty of New York for the years 1978 and 1979

(Fi1e No, 48024).

A hearing was held before James Hoefer,  Hearlng Off icer,  at  the off ices of

the State Tax Conmlsslon, Two World Trade Center, New York, New York' on

Apr i l  25 ,  1985 a t  10 :45  A.M. ,  n l th  a l l  b r le fs  to  be  subnLt ted  by  June 25 ,  1985.

Petitioners appeared Eg g. The Audit Divlslon appeared by John P. Dugan'

Esq.  ( I rw in  A .  Levy '  Esq. ,  o f  counse l ) .

ISSUES

I. Whether petitloners incurred a change of donicile from New York City

to ei ther Rome, I taly or AJ-giers, Algeria effect ive NIay 7 '  L978.

I I .  Whether pet l t ioners are l iable for a penal- ty for fal lure to t inely

f l1e thelr  New York State and Clty tax returns for the years 1978 and 1979.
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FINDINGS OF FACT

1. On June 14, 1982, pet i t ioners, Wll l - lam M. Morse and Rlta T. Morse'

fil-ed separate New York State and Ctty resident incone tax returns for the

years 1978 and 1979. On their  1978 return, pet i t loners indicated that they

were domlciliaries and resldents of New York State and City for four months,

from January 1, L978 toNlay 7, 1978. Pet i t ioners'  1979 return indlcated that

they had reacqulred status as domlcil-iaries and residents of New York State and

City on May 1, L979. Both returns excluded from New York income wages earned

by Wi1llam M. Morse while he was l1ving and worklng overseas in Algiers'

A lger ia .  Exc luded income to ta l led  $L4rL79.00  and $L2,943.00  in  1978 and L979 '

respect lvely.

2. On Aprl l  20, 1983, the Audlt  Dlvis ion lssued a Statenent of Audlt

Changes to petitioners for 1978 and, 1979 which contalned the following expl-anatlon:

ttBased on the informatl-on available you were considered to be resi-
dents of New York State during the ent lre years L978 and. 1979.

Under New York State Law the domlclle of a taxpayer does not change
because of assignnent of empl-o5rment to a foreLgn country. A change
of resldence does not occur unless i t  ls c lear ly and undlsputably
shown that the lntentlon is to renain abroad permanently and never
return to the Unlted States. When a resident of New York State goes
abroad under clrcumstances other than complete and permanent removal
fron the United States, the lndividual remains taxable as a resident
of thJ.s state on al l  income received irrespect ive of the source.

Penalty is assessed under Sect ion 685(a)(1) for fai lure to f i le your
return on or before the prescr lbed due date."

On the aforementioned Statement,  the Audit  DLvlsLon recomputed pet i-

tionerst L978 and. L979 income tax llability including ln New York lncome the

wages earned by Mr. Morse ln A1gerJ.a.
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3. On Septembex 22, 1983, the Audit  Divis lon issued a Not lce of Def lc iency

aga ins t  pe t i t ioners  p ropos lng  a  ne t  tax  due l  o f  $1r676.99e pJ-us  pena l ty  o f

$419.25  a td  ln te res t  o f  $704.06 ,  fo r  a  to ta l -  a l leged ly  due o f  $2 ,800.30 .

4. Prior to YIay 7, 1978, petltioners both LLved and worked in New York

City and were domictl-larLes of the State and Clty. 0n or about Yray 7, 1978,

pet l t loners lef t  New York Clty for Algiers,  Algeria.  Pet l t loners relocated to

Alglers, AlgerLa as the result  of  Mr. Morsefs acceptance of employuent in sald

country with the firm Sclence Management & Internatlonal (herelnaf ter t'Sl'l l").

Mr. Morse had a trdo-year contract wlth SMI and, after the expiratlon of sald

cont rac t ,  he :

". . . intended to el ther try to get another contract l r i th Sclence
Management either ln Algeria or elsewhere in the worl-d internatlonalLy.
I was particularl-y lnterested in international work.tt (Transcript
p .  2 0 ) .

5. On or before l {ay 7, 1978, Wll l lan M. Morse and Rlta T. Morse both

severed employment wtth their respective employers, both of whom were located

in New York City. Petltioners also relinquished thelr apartment ln New York

City and had all of their furniture and other personal belonglngs shipped to

Rome, I taly,  where l t  was placed in storage.

6. 0n or about May 7, 1978, petitioners left New York and flew. to Roue,

I tal-y where they stayed for a short  per iod before proceedlng to Alglers,

Algerla.  Whl1e l iv ing in Algiers,  Algeria,  pet i t loners reslded in houslng

provided by SMI.

The recomputat ion of petLt lonerst L97B and 1979 personal
llabilities as fu1l year resident lndivlduals produced a
Mr. Morse at'rd a refund due Mrs. Morse. The tax due shown
Deficlency was computed al,lowing Mr. Morse a credit equal
due Mrs. Morse.

income tax
tax due from

on the NotLce of
to the refund
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7. Pet i t loners renained in Algiers,  Algerla unt l l  approximatel-y Aprl l  of

L979, at whlch t lne SMI terminated Mr. Morsers contract.  Pet i t ioners returned

to Rone, Italy where they stayed for approximately three to four weeks whiLe

Mr. Morse sought employment opportunitles ln sald country. I{avlng falled to

find enplo)ment in ltaly, petitloners returned to New York Clty on or about

May 1  ,  L979,

8. Pet l t loner Ll i l l ian M. Morse is a ci tLzen of the United States'  whl1e

pet l t ioner Rita T. Morse ls a cl t tzen of l ta ly.  Mrs. Morse'e famLly owned a

buildlng in Rome, Italy whlch contained several apartments, one of which was

given to pet l t loners for their  excluslve use sometine Ln 7976 ot L977. The

apartment was partiaLly furnished and petitioners used said apartment whenever

they were in Rome, Italy. No rental payments were made by petltloners for the

use of the apartment.

9. Upon their  return to New York City ln 1979, Mr. Morse obtained employment

with a f i rm located in New York Clty;  however,  al l  of  his servi .ces for saLd

firm were performed in Montreal, Canada. Mr. Morse testified that he was under

the impresslon that no New York return was required to be flLed for 1979 since

all of his lncome lras earned either ln Algerla or Canada. No explanatlon was

offered as to why the 1978 return was not tlnely filed and why Mrs. Morse, who

earned $4,090.00 of wage lncome in New York Clty in L979, did not t lnely f l le a

re tu rn  fo r  1979.

CONCLUSIONS OF LAhI

A. That to change onets domlci le there

location a fixed and permanent home, coupled

must be an intent to make the new

with an actual acqul,sltion of a

resldence in the new local l ty (Klein v.  State Tax Conm.r 55 A.D.2d 982, aff td. ,

43  N.Y.2d  8L2;  Bodf tsh  v .  Ga l ln ran ,  50  A.D.2d 457) .
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B. That while the evidence to establish the requislte intention to effect

a change of doniclle nust be clear and convlnclng, Klein v. State Tax Conn.

supra; Bodfish v. Galluran, gW,, the question ls not whether the taxpayer

intends to leave New York forever, but whether he lntends to make the new

locat ion his t 'pernanent home.. .wlth the range of sent inent,  feel ing and permanent

assoc ia t ion  w i th  i t . "  (S tarer  v .  Ga l lnan,  50  A.D.2d 28) .

C. That l f  donici le is establ ished ln New York State, there ls a basis

for taxation therein, and presence ln thl-s state is not necessary in order for

such tax to be assessed against the taxpayer. starer v. Gallnan, ggll3.

D. That donlci le,  whether of or igin or select ion, cont lnues ln existence

untl1 another ls acquLred and the burden of proof rests on the Party who

alleges a change. Bodflsh v., Srllnan, SEg.

E. That pet i t ioners, WlLl ian M. Morse and Rita T. Morse, have faLled to

sustaln their  burden of proof lnposed by sect ion 689(e) of the Tax Law and

sect lon T46-L89.0(e) of the Adninistrat ive Code of the City of New York to show

that a bona flde Lntention existed to abandon their New York domlclle and

establish a nehr douriclle in elther Rome, Italy or Algiers, Algerla in 1978.

That petitioners are taxable as resldent lndlvlduals of New York State and New

York City for 1978 and, L979 withln the meanLng and Lntent of sect ion 605(a)(1)

of the Tax Law and sect lon T46-105.0(a)(1) of the Adnlnistrat ive Code of the Clty

of New York.

F. That pet i t ioners have also fai led to sustain thelr  burden of proof to

show that reasonable cause existed for their failure to timely flle returns for

L978 and 1979 [Tax  Law $685(a) ( l )  and Adn ln is t ra t i ve  Code $T46-185.0(a) (1 ) ] .
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G. That the petition of li ltLllam M. Morse and Rita T. Morse ls denied and

the Notice of Def ic iency dated Septeurber 22, 1983 ls sustained, together wlth

such additional penaLty and lnterest as may be lawfully due and owing.

DATED: Albany, New York STATE TN( COMMISSION

N0v 0 7 1985
PRESIDENT


