
State of  New York :
ss .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of  the State Tax Commission,  that  he is  over  18 years of  age,  and that  on the
6th day of  March,  1985,  he served the wi th in not ice of  Decis ion by cer t i f ied
mai l  upon Angelo Mol inar i ,  the pet i t ioner  in  the wl- th in proceeding,  by
enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Angelo Molinari

for  Redeterminat ion of  a Def ic ieney or  Revis ion
of a Determination or Refund of Personal Income
Tax under Ar t ic le  22 of  the Tax Law for  the Year
1977  &  1979 .

Angelo Molinari
32 Greentree Court
For t  Salonga,  NY 11768

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
6 th  day  o f  March ,  1985 .

AFFIDAVIT OF MAILING

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee ls the pet i t ioner
forth on said r{trapper is the l-ast known address



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  1 2 2 2 7

March 6,  1985

Angelo Mollnari
32 Greentree Court
For t  Sa longa,  NY 11768

Dear Mr.  Mol inar l :

P lease take not ice of  the Decis ion of  the State Tax Cornmiss ion enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the admlnis t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Conmission may be inst i tu ted only under
Artlcle 78 of the Civ11 Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany Countyr within 4 months from the
da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th th is  decis ion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigation Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ANGELO MOLINARI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Years 1977 and, L979.

DECISION

Peti t ioner,  Angelo Mol inarL, 32 Greentree Court ,  Fort  Salonga' New York

1L768, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Article 22 of the Tax Law for the years 1977 and 1979

(F i le  Nos.  35757 and 35758) .

A fornal hearing was held before Dennis M. Ga1l iher,  Hearlng Off icer '  at

the offices of the State Tax Commi.ssion, 1\,ro World Trade Center, New York, New

York ,  on  September  19 ,  1984 a t  2 .45  P.M. ,  w i th  a l l  documents  to  be  subn l t ted  by

November 7, 1984. Pet i t ioner appeared pro se. The Audit  Dlvis ion appeared by

John P.  Dugan,  Esq.  (Anna Co le l lo ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner tras a person required to col lect,  t ruthful ly account

for and pay over withholding tax with respect to Sunf lower Novelty Bags, Inc. r

and Sunf lower Originals,  Ltd. and wi l l fu l ly fal led to do so, thus beconing

l iable for a penalty under sect ion 685(g) of the Tax Law.

FINDINGS OF FACT

1. On JuLy 27, 798I,  the Audit  Divis ion issued to pet i t ioner,  Angelo

Mol inar i ,  a Statement of Def ic iency and a Not ice of DefLciency'  assert i i lS

penalties equal to the New York State withholding tax of Sunflower Novelty

Bags, Inc. ( t 'Novelty Bags") which was due and unpald for the taxabLe years L977



and 1979 in the

periods at tssue

the Statement of
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r e s p e c t i v e  a n o u n t s  o f  $ 9 , 0 0 7 . 7 5  a n d  $ 8 , 1 9 2 . 8 0 .

and the withholding tax attr ibutable thereto,

Def lc iency, are shonm below.

PERIOD AMOUNT

The specif lc

as set forth ln

L /01 /77  -  e /30 /77
r / 01 /79  -  L /15179
3 /16 /79  -  3 l 3L /79
s / t 6 /79  -  s / 3 r / 79
6 /16179  -  7 /3 t / 7e

$  9 ,007 .  75
662 . r0

L ,731 .70
r , 322 .  r 0
4 ,47  6 .90

$17 ,200 .55

2. 0n July 27, 1981, the Audit  Divls ion lssued to pet i t ioner a Statement

of Def lc iency and a Not ice of Def ic ienclr  assert ing penalt ies equal to the New

York State withholding tax of Sunf l-ower Orlginals,  Ltd. ("Orlginals"),  which

was due and unpaid for the period January 1, L979 through June 30, 1979 in the

a m o u n t  o f  $ 1 , 5 0 6 . 9 0 .

3. In or abouE October of 7973, pet i t ioner and hls long-t ime fr iend,

Solomon Storozum, formed Novelty Bags, a corporation which was to manufacture

luggage, tote bags, chi ldrenrs novelty school bags, and other sini lar i tems.

The initial funding for Novelty Bags was provided by Mr. Storozum and by

pet i t ionerts wife,  Rose Marie Mol inar i  (pet i t loner and Rose l ' lar ie Mol inar l  have

since been divorced).  Novelty Bagst two hundred shares of capltal  stock were

divided equally between Mr. Storozum and Rose Marie l"lolinari, whlch two individuals

were also the incorporators of Novelty Bags.

4. Pet i t ioner made no capital  contr lbut ion to Novelty Bags, nor did he

receive any stock in Novelty Bags but he was, due to his extensive experience

in the industry,  completely involved in operat ing the buslness from i ts lncept ion.

5. Pet i t ioner used the t l t le General  Manager and/or Designer,  and was in

charge of designing the products, preparing patterns, purchasing necessary

materials and setti.ng up productlon and manufacturing nethods. Mr. Storozum
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handled product ion and shlpping schedules, and orders and del iver les. During

the lat ter part  of  the period at issue, Rose Marie Mol lnar i  worked at a sma1l

facllity ualntained by Novelty Bags for packing and shlpplng its flnished

produc ts .

6. Pet i t ioner had authorl ty to sign corporate checks and to reeelve

documents, and he dld so on many occaslons. Petitloner nas never fornally nade

an off icer of Novelty Bags, but he adnlt ted that he was a part  of  i ts management

and acted in a managerial  capaclty.  Pet i t ioner had the r ight to hlre and f i re

employees, and he exercised this authori ty within the purchaslng, deslgn and

product ion areas of the business.

7. Pet l t ioner spent approximatel-y f i f ty to sixty percent of hls worklng

time at and derived approximately seventy percent of his income from Novelty

Bags. Petitioner was aqrare that some of the withholdlng taxes due for the

peri-ods ln quest ion were not beLng remit ted.

8. Novelty Bagts payrol l  was handled by the bookkeeplng department,  which

was under the supervision of Mr. Storozumrs wlfe,  Eva Storozum, and pet i t ionbr

never physical ly prepared the payrol l .

9.  Novelty Bagst tax returns were prepared by l ts independent accountants'

on the basi.s of a f iscal  year spanning October I  through Septenber 30. Corpora-

t ion Franchise Tax reports f i led by Novelty Bags for the f iscal  years ended

September 30, L976 Ehrough September 30, L979 were slgned by pet i t ioner under

the t i t les of v ice-presi .dent or president,  and pet i t ioner l ras l isted aEi an

off icer (on the schedule of of f icers) on each of such returns f l - led for the

f lscaL years ended September 30, 1977 through September 30, L979.

10. Novelty Bags ceased operat ions during the earl-y part  of  1980'
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11. Sunf lower was lncorporated in March of 1977, as a sel l ing arm for

Novelty Bags. Originals had a showroom on Fifth Avenue in New York City, and

pet i t loner hras Origlnalrs presLdent.  Pet i t ioner conceded and does not contest

his liability for the unpaid withholding taxes due from Ori.ginals. However,

pet i t ioner asserts that s ince he was never fornal ly appointed as an off icer of

Novelty Bags, he was not a person responsible for i ts unpaid withholding taxes.

CONCLUSIONS OF LAW

A. That where a person is required to col lect,  t ruthful ly account for and

pay over withholdLng tax and willfully fails to collect and pay over such tax,

seet ion  685(g)  o f  the  Tax  Law imposes  on  such person " . . . : t  pena l ty  equa l  to  the

total  amount of tax evaded, not col lected, or not accounted for and paid over. t t

B. That sect ion 685(n) of the Tax Law def ines a person, for purposes of

sect i -on 685(g) of the Tax Law, to include:

" . . .an  ind iv idua l ,  corpora t ton ,  o r  par tnersh lp  o r  an  o f f ieer  o r

.eurployee of any corporatlon...or a member or employee of any !,lartner-
ship, who as such offLcer,  employee or member is under a duty to
perform the act in respect oE-ffiIEF the violation occurs.'r (enphasis
added) .

C. That the quest ion of whether pet i t ioner was a person under a duty to

collect and pay over withholdlng taxes must be determlned on the basis of the

faets presented. Some of the factors to be considered include whether pet i t loner

signed the corporat lonts tax returns, possessed the r ight to hire and discharge

employees or der ived a substant ial  port lon of his j .ncome from the corporat lon.

Other relevant factors include the amount of stock pet i t ioner held, the actual

sphere of his dut ies and his authori ty to pay corporate oblLgat ions and/or

exercise authori ty over the assets of the corporat l -on. Matter of  Amenguel v. .

S t a t e  T a x  C o n m . ,  9 5  A . D . z d . 9 4 9  ( T h i r d  D e p r t . ,  f 9 B 3 ) ;  M c H u g h  v .  S t a t e  T a x  C o n m . ,

70  A.D.2d 987.  F ina l l y ,  the  tes t  o f  w i l l fu lness  is  whether  the  ac t ,  de fau l t  o r
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conduct was ttvoluntarily done wlth knowledge that, as a result, trust funds of

the government wi l l  not be paid over;  lntent to deprive the government of i ts

money need not be shown, merely somethlng more than accldental nonpayment

[ c i t a t i o n  o n i t t e d ] . r r  M a t t e r  o f  R a g o n e s i  v .  N . Y . S .  T a x  C o m r . '  8 8  A . D . z d '  7 0 7 ,

708 (Th i rd  Dep ' t . ,  1982) .

D. That petitioner who' ;!g!g aj-j.a, slgned corporate checks and tax

returns, acted as a part  of  management and exercised signi f icant authori ty

within the corporation, tras a person required to collect and remit withholding

tax during the periods in question. Petltioner had knowledge that withholding

tax hras not being remitted. The fact that he may not have been formally

appointed as an off lcer neither rel leves pet l t ioner of the duty inposed under

the Tax Law nor negates his wl l l fu l  fal lure to carry out such duty. Accordingly,

pet i t ioner remains l iable for the penalty asserted.

E. That the petition of Angelo Molinari is hereby denied and the notices

of def ic iency dated, JuLy 27 t  1981 are sustalned.

DATED: Albany, New York

ffiarr u u 
'iyUs

STATE TAX COMMISSION

PRESIDENT


