
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Ismael Merchant
:

for Redeterminat ion of a Def ic iency or for Refund :
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York City Personal Incone:
Tax under Chapter 46, Ti t le T of the AdministratLve
Code of the City of New York for the Year 1977. :

AFFIDAVIT OF MAILING

in  a postpaid proper ly  addressed wrapper in  a

care and custody of  the Uni ted States Posta l

Yo rk .

that  the said addressee is  the Pet i t loner
forth on said wraPPer is the last known address

State of  New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee

of  the State Tax Commission,  that  he is  over  18 years of  age,  and that  on the

23rd d,ay of  May,  1985,  he served the wi th in not ice of  decis ion by cer t i f ied

nai l  upon Ismael  Merchant ,  the pet i t ioner  in  the wl th in proceedin8 '  bY

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wraPPer addressed

as  fo l l ows :

Ismael Merchant
c/o Merchant  Ivory Product ions Ltd.

2 5 0  W e s t  5 7 t h  S t r e e t
New York,  NY 10019

and by deposi t ing same enclosed
post  of f ice under the exclus lve
Serv ice wi th in the State of  New

That deponent further saYs
herein and that  the address set

o f  t he  pe t i t i one r .

Sworn to before me this
23rd  day  o f  May,  1985.

n is te r  oa ths
sec t i on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  1 2 2 2 7

l{ay 23, 1985

Ismael Merchant
c/o Merchant  Ivory Product ions Ltd.
250  Wes t  57 th  S t ree t
New York,  NY 10019

Dear Mr.  Merchant :

Please take not lce of  the decis ion of  the State Tax Cornmiss ion enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the admlnis t rat ive level .
Pursuant  to sect ion(s)  690 & 1312 of  the Tax Law, a proceeding in  cour t  to
rev iew an adverse decis lon by the State Tax Corrmiss ion may be inst i tu ted only
under Ar t lc le  78 of .  the Civ i l  Pract ice Law and Rules,  and must  be comenced ln
the Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom
the  da te  o f  t h i s  no t i ce .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bu i ld ing  #9 ,  S ta te  Canpus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bu reau rs  Rep resen ta t i ve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter

James

the  Pe t i t i on

Ivory

o f
o f
F .

for Redeterminat ion of a Def ic iency or for Refund :
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York City Personal Income:
Tax under Chapter 46, Ti t le T of the Administrat ive
Code o f  the  C i tv  o f  New York  fo r  the  Year  1977.  :

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of  the State Tax Comrniss ion,  that  he is  over  18 years of  age,  and that  on the
23rd day of  May,  1985,  he served the wi th in not ice of  decis lon by cer t i f ied
mai l  upon James F.  Ivory,  the pet i t i .oner  in  the wi th ln proceedlng,  by enclos lng
a t rue copy thereof  ln  a securely  sealed postpaid wrapper addressed as fo l lows:

James F.  Ivory
c/o Merchant  Ivory Product ions Ltd.
2 5 0  W e s t  5 7 t h  S t .
New York,  NY 10019

and by deposi t ing same enclosed in a postpald proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Unl ted States Posta l
Serv ice wi th ln the State of  New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
23 rd  day  o f  May ,  1985 .

ter oat, s

that rhe said addressee is the pet i t loner
forth on sald nrapper ls the last known address

Authorized to
pursuant to Tax Law sec t i on r74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Nlay 23, 1985

James F. lvory
c/o Merchant  Ivory Product ions Ltd.
250  l l es r  57 th  S r .
New York,  NY 10019

Dear  Mr .  I vo ry :

Please take not ice of  the decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your rlght of revi.ew at the administrative l-evel

Pursuant  to sect ion(s)  690 & 1312 of  the Tax Law, a proceedlng in  cour t  to

rev iew an adverse decis lon by the State Tax Courmiss ion may be inst l tu ted only

under Ar t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be conmenced ln

the Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom

the  da te  o f  t h l s  no t i ce .

Inqui r les concerning the computat lon of  tax due or  refund a l lowed in accordance

Lr i th  th is  decis ion may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / /9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COIO{ISSION

Taxing Bureauf  s  Representat ive



STATE OF NEhI YORK

STATE TAX COMMISSION

In the lvl,atter of the Petit ion

o f

ISMAEL MERCHANT

for Redeterminat ion of a Def lc iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46, Ti t le
T of the Administrative Code of the City of New
York  fo r  the  Year  1977.

DECISION

In the Matter Ehe Pet i t lon

JAMES F. IVORY

for Redeterminat ion of a Def ic lency or for
Refund of New York State Personal Incone Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46, Ti t le
T of the Administrat ive Code of the City of New
York  fo r  the  Year  L977.

Petitioners, Ismael Merchant and James F. Ivory, c/o Merchant Ivory

Product ions Ltd. ,  250 West 57th Street,  New York, New York 10019, f l led pet i t ions

for redeterminat ion of def lc iencies or for refunds of New York State personal

income tax under Article 22 of. the Tax Law and New York City personal income

tax under Chapter 46, Tl t le T of the Adninistrat ive Code of the City of New

York for the year L977 (Fi le Nos. 41757 and 41758).

A consoU.dated smal-l clairns hearing was held before Allen Caplowaith,

Hearing Officer, at the offices of the State Tax Corn'nission, ftro World Trade

Center ,  New York ,  New York  on  October  2 ,  1984 a t  9 :15  A.M. ,  w l th  a l l  b r ie fs  to

be subn i t ted  by  December  2 ,  1984.  Pet i t ioners  appeared by  T .P.  0 rConnor ,  J r . ,

o f

o f



-2 -

CPA. The Audit  Divis ion appeared by John P. Dugan, Esq. (Angelo Scopel l l to,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the New York State and New York Clty withholding taxes purportedly

due from Merchant lvory Productlons Ltd. for the year L977 l:.ad been prevlously

paid, thereby negat ing the penalt ies asserted agaTnst pet i t ioners, Isnael

Merchant and James F. Ivory pursuant to section 685(g) of the Tax Law and

sect ion T46-185.0(g) of the Adninistrat ive Code of the City of New York.

FINDINGS OF FACT

t .  The Audlt  Dlvis ion al leged that Merchant Ivory Product ions Ltd.

(herelnafter rr the corporat iontt) ,  2l  East 40th Street,  cfo Slegel,  New York'  New

York 10016, fal led to pay over $1,875.37 ln New York State personal income

taxes and $599.20 ln New York City personal lncome taxes withheld fron the

wages of i ts employees for the fu1l  calendar year 1977.

2. On September 27, L982, the Audit  Divis ion issued a Statement of

Def ic iency in conjunct ion with a Not ice of Def ic iency against pet i t ioner Ismael

Merchant wherein penalt ies were asserted pursuant to sect lons 085(g) of the Tax

Law and T46-185.0(g) of the Administrat ive Code of the City of New York for an

amount equal to the total New York State and City wlthholdlng taxes all-egedly due

from the corporat lon for said year.  Such penalt ies were asserted on the

grounds that pet i t ioner was a person required to col lect,  t ruthful ly account

for and pay over sald taxes, and that he wi l l fu l ly faiLed to do so. A slnl lar

set of documents was issued against petitioner James F. Ivory under the same

date. The def ic iency asserted therein and the Audit  Dlvis ionts grounds for

assert ing such def ic lency were ident ical  to those of pet l t loner Ismael Merchant.
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3. During the year at issue the corporat l .on was engaged in the business

act iv l ty of produclng rnot ion plctures, The pet i t ioners herein were the only

off lcers of the corporat ion. James F. Ivory was President and Ismael Merchant

was Vice President.

4. Pet i t ioners did not c laim that they were not persons responslble for

the col lect l ,on and payurent of said taxes, ratherl  they contended that the taxes

at issue were prevlously patd by the corporation or through a separate corporation

which was establlshed for a fLlur in production during the year at issue.

5. On the Reconcillatlon of Tax Wlthheld which was filed by the corporatlon

for  the  year  1977,  l t  repor ted  tha t  l t  had  w i thhe ld  $1 ,875.37  in  New York  S ta te

tax  and $599.20  in  New York  C i ty  tax  fo r  a  to ta l  o f .  $2 ,474.57 .

6, An Accounts Recel-vable System computer printout for the account of the

corporat ion indlcates that $2,474.57 was wlthheld during 1977 and that no

payments were made.

7. Pet i t ioners did not personal ly appear at the hearing held herein.

8. No evidence, documentary or otherwlse, was subnoltted durlng the

hearing. Al though pet i t ioners'  representat l -ve was granted a period of two (2)

months subsequent to the hearlng within which to submit documentation in

support  of  his content ion that the withholding taxes at issue were paid'  no

such documentation was forthcoming.

CONCLUSIONS OF LAW

A. That sect ion 685(g) of the Tax law provides that:

t tAny person required to col lect,  t ruthful ly account for,
and pay over the tax imposed by this article who wi1lfu1ly
fails to collect such tax or truthfully account for and pay
over such tax or wlllfully attempts in any manner to evade
or defeat the tax or the paynent thereof,  shal l ,  ln addlt ion
to other penalt ies provided by law, be 1iab1e to a penalty
equal to the total  amount of the tax evaded, or not col lected,
or not accounted for and pald over."
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Sect ion T46-185.0(g) of the Adrninistrat ive Code of the City of New York contains

a sirni lar provision with respect to New York City taxes.

B. That pet i t ioners, Ismael Merchant and James F. Ivory, fai led to

sustaln their  burden of proof,  imposed pursuant to sect lons 689(e) of the Tax

Law and T46-189.0(e) of the Adnlnistrat ive Code of the City of New York'  to

show that the hr i thholding taxes at issue had been previously pald.

C. That petitioners, Isnael l"lerchant and James F. Ivory, were persons who

were required to co11ect,  t ruthful ly account for and pay over the 1977 New York

State and Clty withholding taxes of Merchant Ivory Productlons Ltd. who willfully

fai led to do so. Accordingly,  said penalt ies asserted agalnst them are hereby

sustained.

D. That the pet l t lon

Defic iency issued against

E. That the pet i t ion

DefLciency issued agal.nst

DATED: Albany, New York

r$tAY 2 3 tqrs

of Isrnael Merchant is denled and the Notice of

h in  on  Septenber  27 ,  1982 is  sus ta lned.

of James F. Ivory is denied and the Notlce of

hirn on Septenber 27, 1982 is sustained.

STATE TAX COMMISSION

PRESIDENT

COMMISSIONER


