
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Gerald Meinster

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determlnation or Refund of Personal Income
Tax under Articl-e 22 of the Tax Law for the Years
L 9 7 7  -  1 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Coumisslon, that he is over 18 years of age, and that on the
16th  day  o f  Ju1y ,  1985,  he  served the  w i th in  no t ice  o f  Dec ls ion  by  cer t l f led
mai l  upon Gerald Melnster,  the petLt, loner ln the within proceeding, bY
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Gerald Melnster
22 NLJ-Jru.ington Dr,
Dix l l i l ls,  NY 11746

and by deposit ing same enclosed
post off lce under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t l t ioner .

Sworn to before me this
16 th  day  o f  Ju ly ,  1985.

Eo adn ster oaths
sec t ion  174

ln a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee ls the Pet l t toner
forth on sald wrapper is the last known address

pursuant to Tax Law



STATE OF NEI'I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t l .on
o f

Gerald Meinster

for Redeterminat ion of a Def ic lency or Revlsion
of a Determination or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
L 9 7 7  -  1 9 7 9 .

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comrission, that he is over 18 years of age, and that on the
16th  day  o f  Ju ly ,  1985,  he  served the  w i th in  no t lce  o f  Dec ls ion  by  cer t l f ied
mal l  upon Irving E. Cohen, the representat ive of the pet i t ioner in the within
proceeding, bI enclosing a true copy thereof in a securely sealed postpald
hrrapper addressed as fol lows:

Irvlng E. Cohen
2126 Howell St.
Be l lmore ,  NY 11710

and by deposi t ing same enclosed ln a postpaid proper ly  addressed wrapper ln  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the representat lve
of the pet i t ioner hereln and that the address set forth on sald l rrapper is the
last known address of the representat ive of the pet i . t ioner.

Sworn to before me thls
16 th  day  o f  Ju l y ,  1985 .

to admi.n
Tax Law

ter oathsAuthorized
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

J u l y  1 6 ,  1 9 8 5

Gerald l"leinster
22 l' l i l lnington Dr.
D ix  H i l l s ,  NY LL746

Dear 1"1r.  Melnster:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your rlght of review at the administratlve leveI.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng in court  to review an
adverse decision by the State Tax Conmisslon may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany Countyr wlthin 4 months frorn the
date  o f  th is  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unlt
Bui lding /19, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Irving E. Cohen
2126 Howe[  S t .
B e l l m o r e ,  N Y  1 1 7 1 0
Taxing Bureauf s Representative



STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

GEMLD MEINSTER DECISION

for  Redeterminat ion of  a Def ic iency or  for  :
Refund of  Personal  Income Tax under Ar t ic le
22  o f  t he  Tax  Law fo r  t he  Yea rs  1977 ,  1978  and  :
r 979 .

Pet i t ioner ,  Gerald Meinster ,  22 WiLLmington Dr ive,  Dix Hi l ls ,  New York

1I746,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of

personal  income tax under Ar t ic le  22 of  the Tax Law for  the years 1977,  1978

and  L979  (P i l e  t t o .  38287 ) .

A hear ing was held before Al len Caplowai th,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Comniss ion,  Two Wor ld Trade Center ,  New York '

New York ,  on  March  20 ,  1985  a t  9 :15  A .M.  Pe t i t i one r  appea red  by  I r v i ng  E .

Cohen.  The Audi t  Div is ion appeared by John P.  Dugan,  Esq.  (Herber t  Kamrass '

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether adjustrnents at t r ibut ing addi t ional  unreported income to pet i t ioner

fo r  t he  yea rs  1977 ,  1978  and  L979  were  p rope r .

FINDINGS OF FACT

1. .  Gerald Meinster (hereinafter "pet i t ioner")  t inely f i led a New York

State Income Tax Resident Return with his wife,  EILzabeth Meinster '  for each of

the years 1977, 1978 and 1979 under f i l ing status "Marr ied f i l ing separately on

one Returnrr.



2.  On January  22 ,  1982,  the

against pet i t ioner for the years

persona l  income tax  o f  $34,059.72

$ 8 , 9 0 0 . 4 7 ,  f o r  a  t o t a l  d u e  o f  $ 4 4

fol lowing adjustrnents made as the

cash avai labi l i ty analysis method

ADJUSTMENTS

Additional Funds Required
Mortgage Principal on

Instal lment Sale at 1002
Al locat ion of Interest Income

between spouses
Al locat ion of Rental  Income

between spouses
Unreported Interest

TOTAL ADJUSTMENT

-2-

Audit  Divis ion issued a Not ice of Def ic iency

L977,  1978 and 1979 asser t ing  add i t iona l

r  p lus  pena l ty  o f  $1  '702.97  and in te res t  o f

,663.16 .  Sa id  no t ice  was premised upon the

result  of  a f ie ld audit  incorporat lng the

of income reconstruct ion:

1977 1978 7979

$ r0 I , 416 .00

3 ,718 .00

28 ,659  .50

-0-
-0-

$42 ,498 .00

4 ,097  .OO

11 ,952 .50

-0-
-0-

$ 91 ,  827 .0O

4 ,506 .00

1  1  , 059  . 50

521 .00
14  . 00

$ 1 3 3 , 7 9 3 . 5 0 $ 5 8 , 5 4 7  . 5 0 $ t07  , 927  . 50

The penal ty  asser ted on the Not ice of  Def ic iency was for  negl igence

pursuant  to sect ion 685(b)  of  the Tax Law.

3.  On Apr l l  6 ,  1980,  pet i t ioner  executed a consent  forrn which extended

the per iod of  l i rn i ta t ion upon assessment  of  1977 personal  income tax to any

t ime  on  o r  be fo re  Ap r i l  15 ,  L982 .

4.  The only adjustments contested by pet i t ioner  were those made for

t tAddi t ional  Funds Requiredr '  (see Finding of  Fact  t '2 t t ,  supra) .

5.  Pr ior  to  1977 pet i t ioner  and h is  wi fe owned a wholesale tobacco,

grocery and candy d is t r ibutorship known as Jerry Meinster  Food Corp.  Pet l t ioner

al leged that  when said corporat ion was l iqu idated In 1976,  i t  had outstanding

accoun ts  rece i vab le  on  i t s  books  o f  app rox ima te l y  $150 '000 .00 .

6.  Pet i t ioner  contended that  the adjustments at t r ibut ing addi t ional

unreported income to h im for  each year  at  issue represented personal  co l lect ions



-3-

of  the corporat ionts outstanding accounts receivable dur ing 1977,  1978 and I979

which he c la ins are not  taxable to h im personal ly .

7.  Col lect ions on the outstanding accounts receivable of  the corporat ion

were deposi ted by pet i t ioner 's  wi fe in to thei r  personal  savings account .

8.  Pet i t ioner  a l leged that  the outstanding accounts receivable were

reported on the books of  Jerry Meinster  Food Corp.  and that  the corporate taxes

due thereon vrere paid by the corporat ion.

9.  Pet i t ioner  fa i led to submi- t  corporat ion tax returns or  any documentat ion

which would establ ish that  the corporat ion had paid tax on the incone der ived

from those sales represented by the corporat l -onts accounts receivable which he

personal ly  co l lected dur ing the years at  issue.

CONCLUSIONS OF LAW

A. That  pet i t ioner  has fa i led to susta in h is  burden of  proof  imposed

pursuant  to sect ion 689(e)  of  the Tax Law, to show that  the adjustments made

each year  at  issue for  ' rAddi" t ional  Funds Required"  were erroneous or  improper.

B.  That  the pet i t ion of  Gerald Meinster  is  denied and the Not ice of

Def ic iency issued January 22,  1982 is  susta ined together  wi th such addi t ional

penal ty  and interest  at  may be lawful ly  owing.

DATED: Albany, New York STATE TAX COMMISSION

JUL 16 1985
PRESIDENT

t ,
. j \ ,

COMMISSIONER
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

July  16,  1985

Gerald Meinster
22 WLLLmLngton Dr.
D i x  H i l l s ,  N Y  L L 7 4 6

Dear  Mr .  Me lns ter :

Please take not lce of the Decislon of the State Tax Comission enclosed
herewith.

You have now exhausted your r ight of  revlew at the adninlstrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng in court  to review an
adverse declsion by the State Tax Cormrission may be instituted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquirles concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Bul ldlng / /9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Irving E. Cohen
2L26 Howel l  St.
Be l lmore ,  NY 11710
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

GEMLD MEINSTER : DECISION

for  Redetern inat ion of  a Def ic iency or  for  :
Refund of  Personal  Income Tax under Ar t ic le
22  o f  t he  Tax  Law fo r  t he  Yea rs  L977 ,  1978  and  :
r 979 .

Pet i t ioner ,  Gera ld  Meins ter ,  22  WiLLmington  Dr ive ,  D lx  H i l l s ,  New York

L I746,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic lency  or  fo r  re fund o f

personal income tax under Art ic le 22 of the Tax Law for the years 1977, 1978

and, 1979 (Fi le No. 38287).

A hearing was held before Al len Caplowaith, Hearing Off icer,  at  the

off ices of the State Tax Cornrnission, Two World Trade Center,  New York,

New York ,  on  March  20 ,  1985 a t  9 :15  A.M.  Pet i t ioner  appeared by  I rv ing  E.

Cohen. The Audit  Dlvls ion appeared by John P. Dugan, Esq. (Herbert  Kamrass,

Esq. ,  o f  counse l )  .

ISSUE

Whether adjustments attributing additlonal unreported income to petit ioner

fo r  t he  yea rs  1977 ,  1978  and  1979  were  p rope r .

FINDINGS OF FACT

1. Gerald Meinster  (here inaf ter  r tpet i t ionerrr )  t imely f i led a New York

State Income Tax Resident  Return wi th h is  wi fe,  El izabeth Meinster ,  for  each of

t he  yea rs  L977 ,  1978  and  1979  unde r  f i l i ng  s ta tus  "Mar r i ed  f i l i ng  sepa ra te l y  on

one Returnt t .



-2-

2. On January 22, L982, the Audit  Divis i .on issued a Not ice of Def ic iency

against pet i t ioner for the years L977, 1978 and 1979 assert ing addit ional

persona l  income tax  o f  $34,059.72 ,  pLus  pena l ty  o f  $1 ,702.97  and in te res t  o f

$ 8 , 9 0 0 . 4 7 ,  f o r  a  t o t a l  d u e  o f  $ 4 4 , 6 6 3 . L 6 .  S a i d  n o t i c e  w a s  p r e m i s e d  u p o n  t h e

fol lowing adjustments made as the result  of  a f ie ld audit  incorporat ing the

cash avai labi l i ty analysls method of income reconstruct ion:

ADJUSTMENTS

Addi t ional  Funds Required
Mortgage Prineipal on

Insta l lment  Sale at  1002
Al locat ion of  In terest  Income

between spouses
Al locat ion of  Renta l  Income

between spouses
Unreported Interest

TOTAL ADJUSTMENT $133 ,793 .50 $58  , 547  . 50 $ r07  ,927  .50

1977

$101 ,416 .00

3 ,718 .00

28 ,659 .50

-0-
-0-

r978

$42  , 498  . 00

4 ,097  .OA

l l  , 952  . 50

-0-
-0-

r979

$  91 ,827  . 00

4 ,506  . 00

I  1 ,059 .50

s21 .00
14  . 00

The penalty asserted on the Not ice of Def ic iency was

pursuant to sect ion 685(b) of the Tax Law.

3 .  On Apr i l  6 ,  1980,  pe t i t ioner  executed  a  consent

the period of l iur i tat ion upon assessment of.  1977 personal

t ime on or before Apri l  15, 1982.

for  negl igence

forn which extended

income tax to anv

4,  The only adjustments contested by pet i t ioner  r rere those made for

t 'Addi t ional  Funds Required"  (see Flnding of  Eact  "2" ,  suPra)  .

5.  Pr ior  to  L977 pet i t ioner  and h is  wi fe or , rned a vholesale tobaccon

grocery and candy d is t r lbutorship known as Jerry Meinster  Food Corp.  Pet i t ioner

al leged that  when said corporat ion was l iqu idated i t  I976'  i t  had outstanding

accounts receivable on i ts  books of  approxi rnate ly  $150'000.00.

6.  Pet i t ioner  contended that  the adjustments at t r ibut ing addi t ional

unreported income to h i rn for  each year  at  issue represented personal  co l lect ions



-3 -

of the corporat ionrs outsranding accounts receivable during L977, L978 ar.d L979

which he claims are not taxable to hirn personal ly.

7. Col lect ions on the outstanding accounts receivable of the corporat ion

were  depos i ted  by  pe t i t loner rs  w i fe  in to  the i r  persona l  sav ings  account .

8. Pet i t ioner al- leged that the outstanding accounts receivable were

reported on the books of Jerry l" le inst.er Food Corp. and that the corporate taxes

due thereon r i rere paid by the corporat ion.

g. Pet i t ioner fai led to submit corporat ion tax returns or any documentat ion

which would establ ish that the corporat ion had paid tax on the lncome derived

from those sales represented by the corporat ionts accounts receivabl-e which he

personal ly col lected during the years at issue.

CONCLUSIONS OF LAW

A. That  pet i t loner  has fa i led to susta in h is  burden of  proof ,  imposed

pursuant  to sect ion 689(e)  of  the Tax Law, to show that  the adjustments made

each year  at  issue for  "Addi t ional  Funds Required"  were erroneous or  improper.

B.  That  the pet i t ion of  Gerald Meinster  is  denied and the Not ice of

Def ic iency issued January 22n 1982 is  susta ined together  wi th such addi t ional

penal ty  and interest  at  may be lawful ly  owing.

DATED: Albany, New York STATE TAX COMMISSION

JUL r 6 1985

SSIONER

COMMISSI




