
State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an enployee
of the State Tax Conmission, that he is over 18 years of age, and that on the
7th day of Novenber,  1985, he served the within not ice of Decision by cert i f ied
mai l  upon Thomas E. McGeorge, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Thonas E. McGeorge

for Redeterminat ion of a Def lc iency or Revislon
of a Determination or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
r979 .

Thomas E. McGeorge
5607 East  Texas  St .
Bodner  C i ty ,  LA 71111

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
hereln and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
7th day of November, 1985.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee ls the pet i t i .oner
forth on said wrapper is the last known address

n ster oaths
sec t ion  174pursuant to Tax Law



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Thomas E. McGeorge

for  Redetermi .nat ion of  a Def ic iency or  Revls ion
of  a Determlnat ion or  Refund of  Personal  Income
Tax under Article 22 of the Tax Law for the Year
r979 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on thc
7th day of November, 1985, he served the wlthin not lce of Decislon by cert i f ied
mai l  upon Joseph J. Gumkowski,  the representat ive of the pet i t ioner ln the
within proceedtnB, by enclosl .ng a true copy thereof in a securely sealed
postpaid wrapper addresscd as fol lows:

Joseph J. Gumkowski
Lipsi tz,  Green, Fahringer,  Rol l ,  Schul ler & James
One Ni.agara Square
Buf fa lo ,  NY 142023398

and by deposicing
pos t  o f f l ce  under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the excluslve care and custody of the Uni. ted States Postal

State of New York.

further says that the said addressee is the representat ive
hereln and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before nne this
7 th  day  o f  November ,  1985.

t o

,&.*r; ".

s ter  oa t
sec t lon  174pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

November  7 ,  1985

Thomas E. McGeorge
5607 East  Texas  St .
B o d n e r  C i t y ,  L A  7 1 f 1 1

Dear Mr. McGeorge:

Please take not. lce of the Decislon of the State Tax Comnlssion enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to review an
adverse decision by the State Tax Cornmisslon may be instituted only under
Art ic le 78 of the Clvi l  Pract ice Law and Rules, and must be comnenced in the
Supreme Court of  the State of New York, Albany County, within 4 nonths fron the
date  o f  th is  no t ice .

Inquirles concerning the computati"on of tax due or refund allowed ln accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat lon Unit
Bul ldlng i /9,  State Campus
Albany, New York L2227
Phone #  (518)  457-2O7O

Very truly yours,

STATE TAX COMMISSION

Petl" t l  oner I  s Representat ive
Joseph J. Gunkowski
L lps i tz ,  Green,  Fahr inger ,  Ro l l ,  Schu l le r  &  James
One Niagara Square
Buf fa lo ,  NY 142023398
Taxlng Bureau's Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f
:

TIIOMAS E. I{cGEORGE

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under LrtLcLe 22 :
o f  t he  Tax  Law fo r  t he  Yea r  1979 .

:

DECISION

Peti t ioner,  Thomas E. McGeorge, 5607 East Texas Street,  Bodner City,

Lou is iana 71111,  fL led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal incone tax under Art lc le 22 of the Tax Law for the year 1979

( F l l e  N o .  4 3 1 6 6 ) .

A formal hearlng was held before James J. Morr is,  Jr. ,  I lear ing Off icer,  at

the off ices of the State Tax Coumission, State Off ice Bui lding, 65 Court

S t ree t ,  Bu f fa lo ,  New York ,  on  Apr i l  3 ,  1985 a t  10 :45  A.M. ,  w i th  f ina l  b r ie fs

subrni t ted onNIay 2I,  1985. Pet i . t ioner appeared by Joseph J. Gumkowski,  Esq.

The Audit  Divls ion appeared by John ?. Dugan, Esq. (Deborah Dwyer, Esq.,  of

counsel)  .

ISSUE

!{hether pet i t ioner j .s ent i t led to a casualty loss deduct ion in the amount

o f  $ 9 , 6 5 8 . 0 0  f o r  t h e  y e a r  1 9 7 9 .

FINDINGS OF FACT

1.  On March  10 ,  1983,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def lc iency  to

pet i t ioner  Thomas E.  McGeorge asser t ing  a  de f ic iency  o f  $383.42  p lus  in te res t

for the yeax L979. Said notice of deficiency contained a statement that:

'A def ic iency has been determined as shown. The
statement previously sent t ,o you shows the computat ion of
the  de f ic iency . "
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The Statement of Personal Income Tax Audit Changes dated December 27,

1982 provided to pet i t loner made an adjustment to pet i t ionerts taxable income

for the year L979 in the amount of $3'658.00 by not "al lowlng" a claimed

casualty loss of such amount.  The explanat ion of such adjustment contained Ln

the statement of audit  changes was that:

"The casualty loss clained is disal lowed in ful l  s lnce
there does not appear to have been a theft  of  the proPerty
ln  ques t ion ,  ra ther  a  domest ic  p rob lem per  cour t  ac t ion . r l

2.  Pet i t ioner was a resident of New York State for the year 1979 and

f i led a Form IT-201 New York State Income Tax Resldent Return for such tax year

as a single individual.  Pet i t ioner i temized his deduct ions on Schedule B of

such return and one of such deduct ions was a casualty and theft  loss in the

a m o u n t  o f  $ 3 , 6 5 8 . 0 0 .

3. In July of.  1979, pet i t ioner hras reslding at a house at 106 West K1ein

Road, Amherst,  New York. The bui lding was joint ly owned by pet i t ioner and hls

business partner,  who was also pet l t ionerts former gir l f r iend. Pet. i t ioner and

his business partner were never marr ied to each other and al though they had l ived

together pr ior to July 1979, they dld not reside together at the Amherst

address .

4. On or about July 25, 1979, upon returni .ng home from work, pet i t , ioner

not iced that many of his personal belongings had been removed from the premises

of 106 ir lest Klein Road, Amherst,  New York.

5 .  I t  i s  pe t i t ioner rs  be l le f  tha t  h is  fo rmer  g i r l f r iend  and bus lness

partner used her key to galn entrance to the West Klein Road residence and'

together with several  of  her fr lends, without his pernisslon'  removed certain

o f  pe t i t ioner ts  persona l  be long ings .
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6. Pet i t ioner made a cr iminal conplaint against his business partner and

several  of  her fr iends. Sald persons were tr ied on cr iminal theft  charges

before a judge sitting wLthout a jury and the trial concluded with a finding of

"not gui l tyrt .  The record does not ref lect upon what grounds such f inding was

based ( i .e. ,  that there r i ras no theft ;  or that i t  was not proved that the defendants

were  the  perpet ra to rs  o f  the  the f t ;  o r  o therw ise) .

7. Pet i t ioner f l led a claim wlth his lnsurance company concerning hls

loss. Based upon pet i t ionerrs al legat ions that i t  was hls business partner who

appropriated his belongings, the insurance company disclaimed coverage for a

theft  f rom the West Kleln Road residence occasioned by a named lnsured (1.e.

his business partner and co-owner of the real property) r^r i th respect to such

proPer ty .

8. Pet i t ioner retained legal counsel wlth regard to said loss frorn the

West Klein Road resldence. Said counsel ul t inately advised pet l t loner,  ln vlew

of rhe results of the cr iminal act ion (see Finding of Fact "6r ' ,  supra) '  not to

further pursue civi l  legal remedies with regard to such loss.

CONCLUSIONS OF LAW

A.  Tha t  sec t i on  615 (a )  o f  t he  Tax  Law,  i n  pe r t i nen t  pa r t ,  p rov ides  tha t :

"The New York i ten ized deduct ions of  a res ident  ind iv idual
means the tota l  amount  of  h ls  deduct ions f rom federal
ad jus ted  g ross  i ncome. . . as  p rov ided  l n  t he  l aws  o f  t he
U n i t e d  S t a t e s  f o r  t h e  t a x a b l e  y e a r . . . " .

B .  Tha t  sec t i on  165 (a )  o f  t he  I n te rna l  Revenue  Code  ( " I .R .C . " )  p rov ides

fox a deduct ion for  any loss susta ined dur ing the taxable year  and not  compensated

for  by insurance or  otherwise.

Sec t i on  165 (c ) (3 )  o f  t he  I .R .C .  p rov ides  tha t ,  w i t h  respec t  t o  l nd l v l dua l s ,

the deduct ion for  losses is  to  be l imi ted to r t losses of  property  not  connected
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with a trade or business or a transact ion entered into for prof i t ,  l f  such losses

ar ise  f rom f i re ,  s to rm,  sh ipwreck ,  o r  o ther  casua l t ! t  o t  f rom the f t . ' r

Sec t ion  f65(e)  o f  the  I .R .C.  p rov ides  tha t  losses  f ron  the f t  sha l - l  be

treated as sustained during the taxabl-e year in which the taxpayer discovers

such loss  and sec t ion  165(h)  o f  the  I .R .C.  p rov ides  tha t  the  loss  o f  an  lnd iv i -

dua l ,  as  descr ibed in  I .R .C.  $165(c) (3 ) ,  i s  a l lowed on ly  to  the  ex ten t  tha t  the

amount  o f  loss  ar is ing  f rom such the f t  exceeds $100.00 .

C. That a person need not have suff ic ient evidence for a successful  c iv i l

or cr iminal lawsuit  agalnst a part icul-ar al leged thief  to be ent i t led to the

loss deduct lon, nor must pet i t ioner prove the ident i ty of the thlef  or thieves.

I f  reasonable inferences from evidence point to theft  rather than myster lous

d isappearance,  pe t i t ioner  i s  en t i t led  to  a  the f t  loss .  [See Jacobson v r  Conrm. ,

7 3  T . C .  6 1 0 ,  6 1 3  ( 1 9 8 0 ) . 1

Likewise, the Tax Court  has recognLzed a theft  loss deduct ion in the

case o f  the f t  by  a  co-hab i to r  [see  Wi lson  v .  Cornm.  ,  43  T .C.M.  699 (1982) ] .

D. That pet i t ioner was the owner of certain tanglble personal property

which was taken without his consent from a residence pet i t ioner jolnt ly owned.

Pet i t ioner reported such theft  to the pol ice and was the conplaLnant in a

cr iminal act ion concerning such appropriat ion of his property.  Pet i t ioner made

claim for such loss to his insurance company but the losses at issue herein

lrere not compensated for by lnsurance or otherwise. Pet i t loner sought legal

counsel and was advised against pursuing said matter in civ i l  l l t igat lon.

E.  That  pe t i t ioner  was en t i t led  to  a  loss  deduct ion  on  h ls  1979 re tu rn

for a theft  loss in excess of $100.00 which occurred and was discovered by

pet i t ioner during such year.



F. That  in  accordance

McGeorge is  granted and the

cance l l ed .

DATED: Albany, New York

Nov 0 'l tggs
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with Conclusion of Law "E'r

Not ice  o f  Def lc iency  da ted

, the pet l t ion

l ' larch 10, 1983

of Thomas

i s

E .

STATE TAX COMMISSION

PRESIDENT

SSIONER


