
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Ernest Mattei  :

for Redeterminat ion of a Def lc iency or for Refund :
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York City Personal :
Income Tax under Chapter 46, Ti t le T of the
Adninlstrat ive Code of the City of New York for :
the Period January I ,  1978 through December 15,
1 9 7 8 .  :

AFFIDAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee ls the pet i t loner
forth on said wrapper is the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cormission, that he is over 18 years of age, and that on the
I6 th  day  o f  Ju ly ,  1985,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Ernest Mattel ,  the pet i t ioner in the wLthin proceedlng'  bY enclosing
a true copy thereof in a securely sealed postpald wrapper addressed as fol lows:

Ernest Mattei
59 De Mapol is Ave.
Sta ten  Is land,  NY 10308

and by deposi t ing same enclosed
post  of f lce under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
I6 th  day  o f  Ju l y ,  1985 .

i s te r  oa ths
pursuant to Tax Law sec t l on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Ju ly  16 ,  1985

Ernest Mattei
59 De Mapol is Ave.
Stat,en Is land, NY 10308

Dear Mr.  l " la t te i :

P lease take not ice of  the Decis ion of  the State Tax Conmission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect lon(s)  690 & 1312 of  the Tax Law and Chapter  46,  T l t le  T of
the Adminis t rat ive Code of  the Ci ty  of  New York,  a proceeding ln  cour t  to
revLew an adverse decisLon by the State Tax Conmission may be inst i tu ted only
under Ar t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be conmenced in

the Supreme Court of the State of New York, Albany County, within 4 months fron
the  da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed in accordance
wl th th is  decis ion mav be addressed to:

NYS Dept. Taxation and Fj.nance
Law Bureau - Ll t lgat ion Unlt
Buildlng {f 9, State Campus
Albany, New York L2227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: TaxJ.ng Bureauts Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ERNEST MATTEI

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Ar t lc le  22 of  the Tax Law and New York
Ci-ty Personal Income Tax under Chapter 46,
Ti t le  T of  the Adminis t rat ive Code of  the Ci ty
of  New York for  the Per iod January 1,  f978
through December 15,  f978.

DECISION

Pet i t ioner ,  Ernest  Mat te i ,  59 Denopol is  Avenue,  Staten Is land,  New York

f0308,  f l led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of

New York State personal lncome tax under Article 22 of the Tax Law and New York

City personal income tax under Chapter 46, TitLe T of the Admlnlstrati-ve Code

of  the Ci ty  of  New York for  the per iod January l ,  1978 through December 15 '

1978  (F i l e  No .  45493 ) ,

A hear ing was held before James l Ioefer ,  Hear ing Of f icer ,  a t  the of f lces of

the State Tax CounissJ.on,  Two Wor ld Trade Center ,  New York '  New Yorkr  on

Apr i l  25 ,  1985  a t  9 :15  A .M.  Pe t i t i one r  E rnes t  Ma t te i  appea red  P ro  se .  The

Aud i t  D i v l s i on  appea red  by  John  P .  Dugan ,  Esq .  ( I rw in  Levy ,  Esq . ,  o f  counse l ) .

ISSUE

Whether pet l t ioner was a person who wi l l fu l ly fai led to col lect '  t ruthful ly

account for and pay over the New York State and New York City withholdlng taxes

of Jehbfs Catch, Inc. and therefore subject to a penalty equal in amount to

the unpaid withholding taxes due and owlng from said corPoration.
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FINDINGS OF FACT

1 .  On l l ay  23 ,1983 ,  t he  Aud i t  D i v i s i on  i ssued  a  S ta temen t  o f  De f i c i ency

to pet i t ioner '  Ernest  l " la t te i ,  asser t ing that  he was a person requi red to

col lect ,  t ruthfu l ly  account  for  and pay over  the New York State and Ci ty

wi thhold ing taxes of  Jehbrs Catch,  Inc.  (here inaf ter  r rJehbrsrr )  for  the per iod

January 1,  1978 through December 15 ,  L978.  The aforement ioned Statement

fur ther  a l leged that  pet i t ioner  wi l l fu l ly  fa i led to col lect ,  t ruthfu l ly  account

for  and pay over  said wi thhold ing taxes and that  he was therefore subject  to  a

penal ty  equal  in  amount  to the unpaid wi thhold ing taxes of  $3,29I .70.  Accord-

lngly ,  on May 23,  1983,  the Audl t  Div is ion lssued a Not ice of  Def lc lency to

pe t i t l one r  f o r  t he  yea r  1978  asse r t i ng  a  de f l c i ency  o f  $3 ,291 .70 .

2.  Dur lng the per iod in  quest lon,  pet i t ioner  \das v ice-president  of

Jehb I  s ,  a  corporat ion whose main business act iv i t ,y  was the operat ion of  a

restaurant  speci .a l iz i . :ng ln  seafood entrees.  Pet i t loner  was one of  the or ig inal

pr inc ipals  of  Jehbts and he and two other  ind iv iduals,  who were a lso of f lcers,

had each provided one-th i rd of  the capi ta l  necessary to s tar t  the business.

3.  Pet i t ioner  was employed on a fu l l - t ime basis  by Jehbrs and h is  sole

source of  income was der ived f rom said employment .  Pet i t ioner ts  dut , ies and

responsib i l i t ies pr l rnar l ly  lnvolved the operat lon of  the k i tchen,  whi le  the

adminis t rat ive end of  the business hras handled by the two other  of f icers.

Pet i t ioner  had author i ty  to  s ign corporate checks;  however,  he s igned

checks only on an in f requent  basis .  Mr.  Mat te i  was a lso involved ln the h l r ing

and f i r ing of  ernployees.

4.  At  the hear ing held here in,  pet i t ioner  gave test lmony to the ef fect

that  he d id not  d ispute that  he was a responsib le person of  Jehb's ,  but  that

hls l iabll l ty should be l imited to only one-third of the withholi l lng taxes due
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and ording. Pet i t ioner maintains that the other two-thirds of the withholdlng

taxes due and owing should be the responslbi l l ty of  the other two off icers.

CONCLUSIONS OF LAW

A. That pet i t ioner r i las a person required to col lect '  t ruthful ly account

for and pay over the New York Stat,e and City withholding taxes of Jehb's for

the  per iod  a t  i ssue [Tax  Law $$685(g)  and (n )  and Admin ls t ra t i ve  Code $$T46-185.0(e)

and (n) I .

B. That pet i t ionerrs fai lure to col lect,  t ruthful ly account for and pay

over the New York State and City withholding taxes of Jehbrs for the perlod

January 1, 1978 through December 15,1978 was wi l l fu l .  Aeeordingly,  pet l t ioner

is l iable for the penalty asserted in the Not ice of Def ic iency datedl ' Iay 23'

1 9 8 3 .

C. That the penalty imposed by sect ion 685(g) of

T46-185.0(C) of the New York City Adurinistrat lve Code

l labi l i ty.  The penalty in quest ion cannot be reduced

that there may exist  two other persons who are equal ly

the Tax Law and sectlon

creates jo int  and several

by two-thirds on the ground

l iable (Mat ter  of  Mart ln  J .

Kamp, State Tax Commission,  Nlay 20,  1983).

D.  That  the pet i t ion of  Ernest  Mat te i  is  denied and the NotLce of  Def ic iency

da ted  Y lay  23 ,  1983  i s  sus ta ined .

Q

DATED: Albany, New York

JUL 16 1985
STATE TAX COMMISSION

--f .,r,,
PRESIDENT

K'\,,
FL


