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S T A T E  O F  N E I , J  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August  21 ,  1985

Martin Masone
10 Norview Court
Hunt ington, NY I1743

Dear Mr.  Masone:

Please take not ice of  the Decls lon of  the State Tax Conmission enclosed
herewi  th.

You have now exhausted your right of review at the adminlstratlve level.
Pursuant  t ,o  sect ion(s)  690 & 722 of  the Tax Law, a proceeding in  cour t  to
rev lew an adverse decls ion by the State Tax Commlsslon may be inst i tu ted only
under Article 78 of the Civll Practlce Law and Rules, and must be conrmenced tn
the Suprene Court of the State of New York, Albany County, within 4 months fron
the dat ,e of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th th is  decis ion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Bullding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaufs Representat lve
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STATE OF NEW YORK

STATE TN( COMMISSION

:
In the Matter of the Pet i t lon

:
o f

PATRICIA MASONE
:

for Redetermination of a Deficlency or for
Refund of Personal Income and Unlncorporated :
Business Taxes under Articles 22 and. 23 of the
Tax Law fo r  the  Years  1977 '  1978 and L979.  :

DECISION- :

In the Matt ,er of  the Pet i t ton
I

o f
2

MARTIN MASONE
:

for  Redetern inat lon of  a Def ic lency or  for
Refund of Personal Income and Unincorporated :
Buslness Taxes under Articles 22 and, 23 of the
Tax Law for  the Years L977 ,  1978 and L979.  :

Pett t ioners, Pat l ic ia Masone, 24 Y'aplevood Drlve, Northport ,  New York

11768 and Mart in Masone, 9l  Hudson Avenue, Brentwood, New York lL7L7, f i led a

joint pet l t ion for redeternj .nat lon of a def ic iency or for refund of personal

income and unlncorporated buslness taxes under Articles 22 and 23 of. the Tax

Law fo r  the  years  L977,  1978 and 1979 (F l le  Nos.  34601 and 34602) .

A consolldated snal1 claims hearlng was held before A1len Caplowaj.th,

Hearing Off icer,  at  the off ices of the State Tax Conmisston, Two World Trade

Center ,  New York ,  New York ,  on  March  12 ,  1984 a t  2 :30  P.M.  and cont lnued Eo

conclusion on Deeenber 5, 1984 at 12:25 P.M. for Patr ic la Masone and at

3:55 P.M. for Mart in Masone. Pet l t ioner Patr ic ia Masone appeared by Wil l ia:n

Bernsteln, Esq. Pet i t ioner Mart in Masone appeared pro se. The Audit  Divis ion

appeared Uf  ;onn P.  Dugan,  Esq.  (Anna Co le l lo ,  Esq. ,  o f  counse l ) .
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ISSUE

Whether pet i t ionerst New York State personal i .ncome

properly be computed based on the fil ing status "Marrled

one return" or frMarried fl1lng joint return'f, where for

f11ed jolnt  returns for each of the years at lssue.

FII\DINGS OF FACT

tax l iabi l i t ies should

f i l lng separately on

Federal  purposes they

1. Pet i t loners, Patr i .c ia Masone and Mart j .n Masone, were marr led ln L967.

In January, 1980, they were legal ly separated and subsequent ly '  in August '

1983, they were dlvorced.

2. 0n December 10, 1980, the Audlt  Dlvtsion issued a Statement of

Personal Income Tax Audit Changes and a Statement of Unj.ncorporated Buslness

Tax Audit  Changes to pecit loners for the years 1976 through 1979, lnclusive.

Pet i t ioners f i led Joint Federal  returns for sald years. However,  s ince the

Audlt Divlsion had no record of New York State returns havlng been filed by

pet i t loners for said years, the tax l labl l i t ies coEputed on said statements

were based on anounts reported by the lndlvidual pet i t loners as business net

lncome on their separate Federal schedules C, plus amounts deternined on audlt

to be "addlt l .onal unreported income". Said l iabi l l t les, for both personal

lncome tax and unincorporated buslness tax purposes, \rere computed on a joint

basi.s.  Accordingly,  two (2) not ices of def lc iency Irere lssued joint ly against

pet i t ioners on March 11, f981. One such not ice asserted personal lncome tax of

$ 1 5 , 2 9 2 . 5 2 ,  p l u s  p e n a l r i e s  a n d  i n r e r e s t  o f  $ 8 , 5 3 8 . 2 3 ,  f o r  a  r o r a l  d u e  o f

$23,830.75 .  The o ther  no t lce  asser ted  un lncorpora ted  bus iness  tax  o f

$ 5 ' 8 0 9 . 5 1 '  p l u s  p e n a l t i e s  a n d  i n t e r e s t  o f  $ 3 , 3 0 4 . 5 4 ,  f o r  a  t o t a l  d u e  o f

$9 '114.05 .  For  persona l  lncome tax  purposes ,  sa ld  pena l t ies  were  asser ted  fo r
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fal lure to f i le returns, fai lure to pay the taxes detemlned to be due' negl igence

and fal lure to f l1e declarat ions of est imated tax, pursuant to sect lons 585(a)(1),

685(a) (2),  685(b) and 5S5(c) of the Tax Law, respect ively.  For unlncorporated

buslness tax purposes, the penalt les l rere asserted for ldent lcal  v lolat lons

pursuant to said Tax Law sections, whlch are incorporated lnto Artlcle 23 of

the  Tax  Law by  sec t lon  722(a) .

3. Pet i t ioners subuit ted books and records at a pre-hearing couference

whlch, upon revlew, resulted in cancel lat ion of the def ic iencies asserted for

1976 and substant lal  reduct j .ons to the adjustments made for the remaining years

at issue. The revlsed l labi l l t les for L977, 1978 and 1979 were recouputed

based on a f l l ing status of "uarr ied f i l lng separatelyt ' .  The revised adjustments

f o r  " a d d j . t l o n a I  i n c o m e  p e r  f i e l d  a u d l t "  o f  $ 7 , 8 0 3 . 0 0  ( 1 9 7 7 ) ,  $ 2 , 8 8 1 . 0 0  ( 1 9 7 B )

and $8 ,910.00  (1979) ' l re re  a t t r ibu tab le  so le ly  to  Mr .  Masone acco. rd lng  to  sa id

recoDputat lons. The revised separate tax def lcLencies which resulted from the

pre-hearing conference were as fol lows:

Patrici.a Masone

Unincorporated Personal
Year Buslness Tax Income Tax

L97 7
r  978
L979
Total

Year

L977
r97 8
197 9
Total

Martln Masone

Unincorporated
Business Tax

$  885 .00
228 .7 5
790 .00

ffi

$  189 .00
314  .  50

Personal
Income Tax

$ -o-
98 .  75

-0-
F-E:]5

$L ,277 .00
314 .50
680 .  s0
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4. Neither pet i t ioner coatested the revlsed adJustments whlch were

determi.ned as the result  of  the pre-hearlng conference. The only j .ssue to be

declded herein ls whether pet i t loners t  tax l labl l l t les should be computed based

on the fll lng status "liarrled fll lng joint. return" or the fil ing status trMarried

flJ-lng separately on g return'r.

5.  Durlng their  respecttve cont inued hearings'  pet i t loner Patr lc ia Masone

argued that the revlsed persona.l lncome cax liabilities should be computed

separately, while petltioner Martln Masone argued that the revlsed personal

income tax l iabi l i t les should be computed on a joint  basis.

6. Pet i t ioner Patr ic la Masoners deslre for the personal Lncome tax

l iabi l l t les to be computed on a sdparate basis is understandable slnce this

Bethod would result  in a lesser l iabl l l ty and she would not be held l iable for

any deficj.ency dsserted agalnst Martln Masone

7. Pet l t loner Mart in Masonets desire for the personal income cax l iabi l l - t les

to be computed on a jolnt  basis appears to be solely the result  of  nar i tal

dlscord. I Ie desires a joLnt f l l lng even though his tax l iabi l l ty nay be

gleater.  I le stated during che hearlng that " I  feel  that the responslbi l i ty and

liabillties should be borne equally between my ex-wife and nyself, and I'm

w11]. ing to go along with that,  and even to the point that the State comes after

nyseJ-f  for everything, because as I  stated before to Ey wlfe --  my ex-wife 's

attorney, l t ts a ooral  Lssue wich me, to nyself ,  and have --  I t l1 pay 111, but

I tm not --  I  wontt  glve in Just to the point --  I  cantt  do i t  for ne. And

tha t fs  the  on ly  pos i t lon  I  have. "

8. The f i les contaln copies of New York State personal income tax returns

prepared for pet i t loners by Mr. Masone's business accountant for the years

L977, 1978 and 1979. The f i l ing status clained on each return was "Marr j-ed
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f i l tng separately on g returnrt .  Sald returns were never actual ly f i led

alchough one copy of the 1977 return Iras signed by both pet i t ioners.

CONCLUSIONS OF LAW

A. That sect lon 651(b)(2) of the Tax Law provldes, ln pert lnent Part ,

tha t :

" I f  the federal  income tax l labl l l t les of husband and wife. . .are'  
deternlned on a joint  federal  return, or i f  nei ther f11es a federal
return:

(A) they shal1 f i le a joint  New York incoue tax return, and
thelr  tax l iabi l i t les shal1 be joint  and several  except as provlded
in paragraph (5) of this subsect ion (b) and in subsect lon (e) of
sect ion slx hundred eighty-f lve, or

(B) - they uay elecg to fl1e separate New York income Eax returns
on a slngle forn. .  .  "  (enphasls suppl ied) .

B .  That  the  except ions  prov ided in  sec t lons  651(b) (5 )  and 585(e)  a re  no t

appl lcable ln uhe instant case.

c .  That  pursuant  to  sec tLon 651,  subsec t ions  (b ) (2 ) (A)  and (b ) (2 ) (B)  i f ,

as ln the instant case, pet i t loners do not concur in their  elect ion to f i le

separace New York returns, their  New York personal lncome tax l iabi l i t ies must

be computed based on the f l l ing status t tMarr ied f l l ing joint  return."

D. That the revised separate unlncorporated business tax l labi l i t ies'  as

scheduled in Flndlng of Fact "3", .ggpgr :r !€ sustained since each pet l t loner

lcas engaged in a separate unincorporated buslness. The provislons of sect ion

651(b) are specif ical ly inappl icable to unlncorporated business tax by vir tue of

sect lon 722(a) of Art ic le 23 of the Tax Law.

E. That the joint  pet i t lon of Patr lc ia Masone and Mart in Masone is

granted to the extent provided in Conclusions of Law t tCtt  and t 'D"r9g3g,,  and

except  as  so  gran ted ,  sa id  pe t i t ion  is ,  in  a l l  o ther  respec ts ,  den ied .
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'F .  Tha t  t he  j o i n t  No t l ce  o f  De f i c i ency  i ssued  l { a r ch  l I ,  I 98 l  w l t h  respec t

to personal  income tax is  to  be rnodl f led so as to be consistent  wi th the

decis ion rendered hereln.  That  the jo int  Not lce of  Def ic iency lssued t ' larch l l ,

1981 wl th respect  to  unlncorporated business is  tax srodi f ied to the extent  that

the l iab i l i ty  of  each pet l t iooer  is  to  be computed separate ly ,  as scheduled ln

Flnding of  Fact  "3t ' ,  W,.  Any assessment  of  unlncorporated business tax made

wi th respect  thereto sha11 be separate rather  than jo int .

DATED: Albany, New York

AUG 21 i985

STATE TA)( COMMISSION

\ \

"L ->>

PRESIDENT

'=r:
j -  !  ,  \  ,  , ,

COMMISSIONER




