
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon
o f

Patr ic ia Masone

for  Redeterminat ion of  a Def ic iency or  for  Refund
of  Personal  Income and Unincorporated Business
Taxes under Articles 22 and, 23 of the ?ax Law for
the  Yea rs  1977  ,  1978  and  1979 .

AFFIDAVIT OF MAILING
In the Matter of the Pet i t ton

o f
Martin Masone

for Redeterml.nat ion of a Def ic iency or for Refund
of Personal Income and Unincorporated Business
Taxes under Art ic les 22 and 23 of the Tax Law for
the  Years  L977 ,  1978 and 1979.

State of New York :
s s .  :

County of Albany :

David Parchuck, bei.ng duly sworn, deposes and says that he ls an employee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
21s t  day  o f  August ,  1985,  he  served the  w l th in  no t ice  o f  Dec is lon  by  cer t i f ied
mai. l  upon Patr ic i .a Masoner the pet i t ioner ln the wi. thin proceeding, bY
enclosing a true copy thereof in a securely sealed postpald wrapper addressed
as fo l lows:

Patr ic ia Masone
91 Hudson Ave.
Brentwood, NY l l7 l7

and by deposit ing saue enclosed
post off ice under the exclusive
Service withln the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me thls
2 1 s t  d a y  o f  A u g u s t ,  1 9 8 5 .

r i zed  to in is te r  oa ths

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that  the said addressee ls  the pet i t ioner

for th on said wrapper is  the last  known address

pursuant to Tax Law sec t ion  I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Patr lc ia Masone

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income and Unincorporated Buslness
Taxes under Arti.cles 22 and, 23 of the Tax Law for
the  Years  1977 ,  1978 and 1979.

AFFIDAVIT OF T'IAILING
In the Matter of the Pet i t ion

o f
Martin Masone

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income and Unincorporated Buslness
Taxes under Artl"cles 22 and 23 of the Tax Law for
the  Years  L977 ,  1978 and L979.

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an enployee
of the State Tax Commissi .on, that he i -s over 18 years of age, and that on the
21s t  day  o f  August ,  1985,  he  served the  w i th in  no t lce  o f  Dec is lon  by  cer t l f ted
mai l  upon Wil l iam Bernsteln, the representat ive of the pet i t loner in the
within proceeding, by encloslng a true copy thereof in a securely sealed
postpa ld  wrapper  addressed as  fo l lows:

Wil l iam Bernstein
Svozz7.,  Engl ish, Cianclul l i ,  PC
Suite One North Nlne, One lluntington Quadrangle
Melv i l le ,  NY 11747

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the Uni. ted States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addressee ls the rePresentat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last knom address of the representat ive of the pet i t ioner.

Sworn to before me th is
21s t  day  o f  Augus t ,  1985 .

Authorl-zed to a t e r  oa t s
74Ipursuant to Tax Law sect ion



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

A u g u s t  2 1 ,  1 9 8 5

Patr lc ia Masone
91 l ludson Ave.
Brentwood, NY l I7I7

Dear  Mrs .  Masone :

Please take not , lce of  the Decls ion of  the State Tax Commission enclosed

herewi th.

You have now exhausted your right of review at the admlnistrative 1evel.

Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, a proceedlng in  cour t  to

rev iew an adverse decis ion by the State Tax Conmission may be inst i tu ted only

under Ar t ie le 78 of  the Civ i l -  Pract ice Law and Rules,  and must  be comenced in

the Suprene Court of the State of New York, Albany County, wl-thin 4 months from

the  da te  o f  t h i s  no t i ce .

Inqui.ries concerning the computation of tax due or refund allowed in accordance

wi th th is  decls lon may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone / l  (518) 457-207A

Very truly yours'

STATE TAX COM},IISSION

Peti t ioner I  s Representat ive
Wil l ian Bernstein
Suozzi,  Engl ish, Claneiul l i '  PC
Suite One North Nine, One Huntington Quadrangle
Melv i l le ,  NY 11747
Taxlng Bureauts Representat lve



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Patr ic ia Masone

for Redet,ermlnat ion of a Def lc iency or for Refund
of Personal Income and Unlncorporated Busi.ness
Taxes under ArticLes 22 and 23 of the Tax Law for
the  Years  1977 ,  1978 and L979.

AFFIDAVIT OF MAILING
In the Matter of the Pet l t ion

o f
Martin Masone

for Redetermlnat lon of a Def ic iency or for Refund
of Personal Income and Unincorporated Buslness
Taxes under Articles 22 and. 23 of the Tax Law for
the  Years  1977 ,  1978 and 1979.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comrnission, that he ls over 18 years of age, and that on the
21st day of August,  1985, he served the within not ice of Decislon by cert l f ied
mal l  upon Mart in Masone, the pet i t loner in the within proceedlnB' b: f  enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Martln Masone
10 Norview Court
Huntington, I{Y II743

and by deposit ing same enclosed
post off ice under the excluslve
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t , ioner .

Sworn to before me this
2 ls t  day  o f  August ,  1985.

thor ized to

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the Pet iEioner
forth on said rrrapper is the last known address

ls te r  /oa ths
Law sect, ion 174pursuant, to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

August  21 ,  1985

Martin Masone
10 Norview Court
Hunt ington, NY LL743

Dear Mr.  Masone:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of revi.ew at the administrative level.
Pursuant  to sect ion(s)  690 & 722 of .  the Tax Law, a proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Conmission may be inst i tu ted only
under Ar t ic le  78 of  the Ci .v i l  Pract ice Law and Rules,  and must  be commenced ln
the Supreme Court, of the State of New York, Albany County' within 4 months from

the  da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed ln accordance
wi th th is  decis ion mav be addressed to:

NYS Dept. Taxation and Fl"nance
Law Bureau - Li t igat lon Unit
Bul lding / f  9,  State Campus
Albany, New York 12227
Phone ll (5L8) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau I  s Representat i .ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

PATRICIA MASONE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated :
Business Taxes under Articles 22 and. 23 of the
Tax Law fo r  the  Years  L977,  1978 and 1979.  :

,  DECISION

In the Matter of the Pet i t ion
:

o f

MARTIN MASONE
:

for Redeterninat lon of a Def lc lency or for
Refund of Personal Income and Unlncorporated :
Business Taxes under Articles 22 and 23 of the
Tax Law fo r  the  Years  1977,  1978 and L979.  :

Pet i . t ioners, Patr ic ia Masone, 24 Maplewood Drive, Northport ,  New York

11768 and Mart in Masone, 91 Hudson Avenue, Brentwood, New York 1L7I7, f i led a

joint pet l t lon for redeterminat lon of a def ic iency or for refund of personal

lncome and unincorporated business taxes under Articles 22 and 23 of the Tax

Law fo r  the  years  1977,  1978 and 1979 (F l le  Nos.  346OL and 34602) .

A consoli.dated small- clalns hearing was held before ALlen CaplowaLth,

Hearing Off lcerr at  the off ices of the State Tax Conmlsslon, Two World Trade

Center,  New York, New York, on March 12, 1984 at 2:30 P.M. and cont inued to

conclusion on December 5, 1984 at 12225 P.M. for Patr ic ia Masone and at

3:55 P.M. for Mart in Masone. Pet i t ioner Patr ic la Masone appeared by Wil l lan

Bernstein, Esq. Pet l t ioner Mart ln Masone appeared pro se. The Audit  Divis ion

appeared by John P. Dugan, Esq. (Anna Col-el lo,  Esq.,  of  counsel) .
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ISSUE

Whether pet i t ionerst New York State personaL income tax l - labl l i t les should

properly be computed based on the f i l ing status rrMarr ied f t l ing separately on

one returntt  or t tMarr ied f i l tng jolnt  returnrf ,  where for Federal  purposes they

f i led jolnt  returns for each of the years at issue.

FINDINGS OF FACT

1. Pet i t ioners, Patr ic ia Masone and Mart ln Masone, Irere marr ied ln 1967.

In January, 1980, they were legal ly separated and subsequent ly,  ln August,

1983, they were divorced.

2. On December 10, 1980, the Audit  Divis ion lssued a Statement of

Personal Income Tax Audit Changes and a Statement of Unincorporated Business

Tax Audit  Changes to pet l t ioners for the years 1976 through 1979, lnclusive.

Pet i t ioners f i led joint  Federal  returns for sald years. However,  s ince the

Audit Divlsion had no record of New York State returns havLng been filed by

pet i t ioners for sal"d years, the tax l iabl l i t les computed on said statements

were based on amounts reported by the indlvidual petitioners as buslness net

lncome on thelr separate Federal schedules C, plus amounts determined on audlt

to be "addit lonal unreported inconerr.  Said l labi l l t ies, for both personal

income tax and unJ.ncorporated buslness tax purposes, rdere computed on a Jolnt

basis.  Accordlngly,  two (2) not ices of def ic iency nere issued joint ly agalnst

pet l t ioners on March 11, 198f.  One such not l-ce asserted personal Lncome tax of

$15,292.52 ,  p lus  pena l t les  and ln te res t  o f  $8 ,538.23 ,  fo r  a  to ta l  due o f

$231830.75 .  The o ther  no t lce  asser ted  un lncorpora ted  bus iness  tax  o f

$5 ,809.51 ,  p lus  pena l t ies  and ln te res t  o f  $3 ,304.54 ,  fo r  a  to ta l  due o f

$9r114.05 .  For  persona l  income tax  purposes ,  sa ld  pena l t ies  were  asser ted  fo r
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fai lure to f i le returns, fai lure to pay the taxes determined to be due' negl igence

and fai lure to f t le declarat lons of est i -mated tax, pursuant to sect lons 685(a) (1),

685(a) (2),  685(b) and 685(c) of the Tax Law, respect lvely.  For unlncorporated

business tax purposes, the penalt ies r i rere asserted for ldent lcal  v iolat lons

pursuant to said Tax Law sectlons, which are j-ncorporated lnto Artlcle 23 of

the  Tax  Law by  sec t lon  722(a) .

3. Pet i t ioners submitted books and records at a pre-hearing conference

which, upon review, resulted ln cancelLat lon of the def ic iencies asserted for

7976 and, substant ial  reduct ions to the adjustments made for the remaining years

at issue. The revlsed l iabi l i t ies for 1977, 1978 and 1979 were recomputed

based on a f l l ing status of t tmarr ied f i l ing separatelyt t .  The revised adJustments

fo r  "add i t iona l  income per  f ie ld  audLt "  o f  $7 ,803.00  (L977) ,  $2 ,881.00  (1978)

and $8,910.00 (L979) were attr ibutable solely to Mr. Masone according to said

recomputat ions. The revised separate tax def ic iencies whlch resul- ted fron the

pre-hearing conference were as fol lows:

Patr ic ia Masone

Year

197 7
L97 I
L97 9
Total-

Year

r97 7
r978
r97 9
Total

Unl-ncorporated
Business Tax

$ -o-
98 .7  5

-0-

$-t8f3

Martin Masone

Unincorporated
Business Tax

$  886 .00
228.75
790 .00

ffi

Personal
Incone Tax

$  189 .00
3  14  . 50
680 .50

$fls'A:6d

Personal
Income Tax

f i r , 277  .00
314 .50
680 .50

ffi
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4. Neither pet i t loner contested the revised adjustnents which were

determined as the resuLt of the pre-hearlng conference. The on1-y lssue to be

decided herein is whether pet l t ioners t  tax l iabi l l t ies should be computed based

on the f l l ing status t tMarr ied f i1 lng joint  returntt  or the f i l ing status "Marr led

f i l ing separately on g return".

5. Durlng their  respect ive cont lnued hearings, pet i t ioner Patr ic ia Masone

argued that the revised personal income tax liabllities should be conputed

separately,  whi le pet i t ioner Mart in Masone argued that the revised personal

lncome tax l labi l i t les should be computed on a joint  basis.

6. Pet i t ioner Patr lc ia Masonets desire for the personal income tax

l labi l i t ies to be computed on a separate basis is understandable since this

nethod would result  in a lesser l iabi l l ty and she would not be held Liabl-e for

any def l-c lency asserted against Mart in Masone.

7. Pet l t ioner Mart ln Masone's deslre for the personal income tax l labi l l t ies

to be computed on a jolnt  basis appears to be solely the result  of  mari tal

discord. He desires a joint  f i l ing even though his tax l labi l l ty nay be

greater.  He stated during the hearing that " I  feel  that the responsibi l i ty and

l iabi l l t ies should be borne equal ly between ny ex-wife and nyself ,  and Irm

willing to go along with that, and even to the polnt that the State comes after

myself  for everythlng, because as I  stated before to my wife --  my ex-wifers

attorney, i t ts a moral issue wlth ne, to myself ,  and have --  I t11 pay al l ,  but

I rn  no t  - -  I  wonf t  g lve  in  jus t  to  the  po in t  - -  I  canr t  do  l t  fo r  me.  And

tha t rs  the  on ly  pos i t ion  I  have. t '

8.  The f i les contain coples of New York State personal income tax returns

prepared for pet i t loners by Mr. Masonets buslness accountant for the years

L977, 1978 and 1979. The f i l ing status clained on each return was "Marr l .ed
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f l l ing separately on g returnf ' .  Said returns were never actual ly f l led

although one copy of the L977 return riras signed by both Petitioners.

CONCLUSIONS OF LAW

A.  That  sec t ion  651(b) (2 )  o f  the  Tax  Law prov ides ,  in  per t inent  par t ,

t h a t :

" I f  the federal  i .ncone tax l labi l l t les of husband and wlfe. . .Er€
determined on a joint  federal  return, or i f  nei ther fLles a federal
return:

(A) they shall fl l-e a joint New York lncome tax return, and
their  tax l iabl l i t ies shal l  be joint  and several  except as provlded
in paragraph (5) of this subsect lon (b) and ln subsect lon (e) of
sect,ion six hundred eighty-flve, or

(B) they nay elect to file separate New York income tax returns
on a single form. .  .  "  (enphasis suppl ied) .

B. That the except ions provlded in sect ions 651(b)(5) and 685(e) are not

appl lcable in the instant case.

C.  That  pursuant  to  sec t lon  651,  subsec t ions  (b ) (2 ) (A)  and (b ) (2 ) (B)  i f '

as in the instant case, pet i t ioners do not concur ln their  elect ion to f iLe

separate New York returns, thelr New York personal income tax llabilities must

be computed based on the f l l ing status t 'Marr ied f t I - ing joint  return."

D. That the revised separate unincorporated busl.ness tax l iabi l i t ies, as

scheduled in FLnding of Fact t t3t ' ,  gpgr 8r€ sustained sl .nce each pet i t ioner

was engaged in a separate unincorporated business, The provisions of sect ion

651(b) are specif ical ly inappl lcable to unlncorporated business tax by vir tue of

sect ion 722(a) of Art ic le 23 of the Tax Law.

E. That the joint  pet i t ion of Patr lc la Masone and Mart in Masone is

granted to the extent provlded in Conclusions of Law t tct t  and t tDttr .9333l,  and

except as so granted, said pet i tLon ls,  in al l  other respects, denled.
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F .  That  the  jo ln t  Not lce  o f  Def ic iency  lssued March  11 ,  1981 w i th  respec t

to personal income tax ls to be nnodif ied so as to be consistent wLth the

dec is ion  rendered here in .  That  the  jo in t  Not ice  o f  Def lc iency  lssued March  11 ,

19Bl with respect to unincorporated buslness is tax nodif ied to the extent that

the l labi l i ty of  each pet i t loner is to be conputed separately,  as scheduled ln

Finding of Fact "3",  ry. .  Any assessment of unincorporated business tax made

with respect thereto shal l  be separate rather than Jolnt.

DATED: Albany, New York STATE TAX COMMISSION

AUG 21 1985
PRESIDENT

COMMISSIONER


