
State of New York :
s s .  :

County of Albany :

DavLd Parchuck, bel-ng duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he ls over 18 years of age, and that on the
4th day of Apri l ,  1985, he served the wlthln not ice of Decision by cert i f led
mai l  upon John P. & Mary Z. Mart in,  the pet i t l -oners in the wlthin proceedlng'
by encl-osing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

STATE OF NEI4I YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

John P. & Mary Z. Mart in

for Redetermination of a Deflclency or Revl-slon
of a Determination or Refund of Personal Income
Tax & Unincorporated Business Tax under Articles
22 & 23 of the Tax Law for the Years 1978 - 1980.

John P. & Mary Z. Mart in
58 Rosemont St.
Albany, NY I22O3

and by deposlting same enclosed
post off lce under the exclusive
Service withln the State of New

That deponent further says
herein and that the address set
of the pet i t i -oner.

Sworn to before me this
4 th  day  o f  Apr l l ,  1985.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

John P. & Mary Z. YIartIn

for Redeterminat lon of a Def ic lency or Revislon
of a Determination or Refund of Personal Income
Tax & Unincorporated Business Tax under Art ic les
22 & 23 of the Tax Law for the Years 1978 - 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commission, that he ls over 18 years of ager and that on the
4th day of Apri l ,  1985, he served the wlthin not ice of Decislon by cert l f ied
mai l  upon Richard D. Wel ler,  the representat ive of the pet i t ioners in the withl ,n
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Richard D, Wel ler
Wel ler,  Leonard & Casey
1138 Troy-Schenectady Rd.
La tham,  NY 12110

and by deposit ing same enclosed in a postpaid properly addressed wraPper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representative
of the pet i t loner hereln and that the address set forth on sald l rrapper Ls the
last known address of the representat lve of the pet i t ioner.

Sworn to before me this
4 th  day  o f  Apr i l ,  1985.

ster oaths
sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O F . K  1 2 2 2 7

Apri l -  4,  1985

John P. & llary Z. Martin
58 Rosemont St.
Albany, NY L2203

Dear Mr. & Mrs. Mart in:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceedlng in court  to
revlew an adverse decision by the State Tax Cornmission nay be lnstituted onl-y
under Artlcle 78 of the Civil Practice Law and Rules, and must be comrenced ln
the Supreme Court of the State of New York, Albany Countyr withln 4 months from
the da te  o f  th is  no t lce .

Inquirles concerning the computation of tax due or refund allowed in accordance
r^r i th this decision uray be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgatlon Unit
Building /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2O7O

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t loner ts  Representa t ive
Rlchard D. I{el ler
Wel ler,  Leonard & Casey
1138 Troy-Schenectady Rd.
La tham,  NY 12110
Taxing Bureaur s Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOHN P. and I{ARY Z. }'IARTIN DECISION

for Redetermi-nation of a Deficiency or for :
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the :
Tax Law for the years 1978, L979 and, 1980.

Pet i t ioners John P. and Mary Z. Mart in,  58 Rosemont Street,  Albany, New

York 12203, f i led a pet l t ion for redeterminat ion of a def ic lency or for refund

of personal income and unincorporated business taxes under Art ic les 22 and 23

of the Tax Law for the years L978, 1979 and 1980 (Fi le No. 36959).

On August 31, 1984, pet i t ioners, by their  representat ive, Richard D.

Weller,  C.P.A. f i led a waiver of snal l  c lalms hearing and requested that thLs

matter be decided by the State Tax Commission on the basis of the existing

record with al l  br iefs to be submitted by November 27, 1984. After due conslder-

ation the Tax Commission renders the foll-owlng decision.

ISSUES

I .  Whether management fees paid to pet i t ioner John P. Mart in were subject

to unincorporated business tax.

I I .  Whether wages paid to pet i t ioner John P. Mart ln were subject to

unincorporated business tax.

I I I .  Whether the Audit  Divis ion properly disal lowed vehlcle expenses of

pet i t ioner John P. Mart lnts plunblng supply company.

IV. Whether the Audit Division properly calculated the depreciatlon on an

automobi le used for busi-ness 50 percent of the t ine.
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FINDINGS OF FACT

1. Pet i t ioners, John P. and Nlary Z. Mart ln,  f l led New York State income

tax resident returns and unincorporated business tax returns for the taxable

years L978, L979 and 1980.

2. On January 22, L982, the Audit  Divis ion issued a Not lce of Def ic iency

against pet i t loners in the amount of $4 ,678.79 plus penalty of $28.24 and

in te res t  o f  $860.62  fo r  a  to ta l  due o f  $5 ,567.65  fo r  the  years  1978,  1979 and

1  9 8 0 .

3. Petit,ionerl, d,rrirrg the years in issue, was President and Chairman of

the Board of Directors of John P. Mart in Plunbing and HeatLng Corp. ( t t the

corporat iontt)  and sole proprietor of Mart in Supply Co. ( t t the conpanytt) .  The

corporati.on operated a pluurbing repair and malntenance business. The company

hras engaged in sales of plunbing suppl ies. Both buslnesses were located in a

large building containing garage, shop and office space at 552-556 Yates

Street,  Albany, New York. Pet i t ioner owned the property used by the business.

4. Up to and lncluding f iscal  year ended June 30, L976, pet i t loner was

paid an annual salary by the corporat ion of approxlmately $30,000.00 to $40,000.00.

Following said year, petitioner began operating under a management contract

with the corporat ion. The al leged purpose of this change r^ras to faci l i tate the

ult imate transfer of or.mership of the corporat ion to pet i t ionerrs sons. There

was, however,  no indicat lon that any transfer actual ly took place during the

years ln issue nor lras there any explanation as to why the management contract

was required for three or more years pr ior to any transfer of control .  The

contract provided that pet i t ioner would perform the fol lowing services:

A11 references to pet i t ioner  refer  to  pet i t ioner  John P.  Mart ln  only .
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"1. Supervise and conduct the day-to-day operat ion of the
Corporat ion, lncluding but not l in i ted to ordering
mater ials and suppl ies, schedul ing jobs'  asslgning,
hir ing and terminat ing al l  employees, col lect ing
amounts owed to the Corporat ion and deposit lng receipts
in the Corporate bank account.

2. Supervise and approve al l  bids and job proposals and
conduct other business development act iv i ty on behalf
of  the Corporat ion.

3. Maintain contact on a regular basis wlth al l  exlst ing
customers and resolve any problems related to services
rendered by the Corporat j -on.

4. Coordinate the servlces of subcontractors.

5. Supervise the preparat lon and f i l ing of al l  corporate
lncome and payroll tax returns.

6. Arrange for legaI,  account ing, col lect ion and any
other outside services required by the Corporat ion.

7. Obtain al l  insurance coverage required for the Corpora-
t ion .

8. Handle al l  natters related to the Albany Local of  the
Plumbers Union.

To faci l i tate the performance of these dut ies, John P.
I ' Iart in is authorized to sign corporate checks, negot iated
[sic]  bank loans, sign any and al l  contracts required in
the conduct of corporate business, t ransfer funds between
corporate accounts and represent the Corporat ion at al l
Cont rac tor ts  Assoc ia t ion ,  job  progress  and o ther  meet ings . ' l

As compensat ion for these services pet i t ioner was paid a nonthly fee of $3r200.00.

5. During the years in issue, the corporat ion bl l led i ts customers at

standard hourly rates based on labor hours expended on specif ic proJects by the

employees. Petitioner \tras a licensed master plumber who worked on such Projects

and was pa id  an  hour ly  wage o f  $16.25  to  $16.75 .  The corpora t ion  w i thhe ld

income taxes and social  securi ty taxes fron pet i t ionerts wages and Lssued

federal  forms N-2 for the years in issue. Pet i t loner was covered by al l
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corporate employee benefit plans and unemployment insurance taxes were pald by

the corporat ion on his wages.

6. The company was formed Ln L977 to purchase plurnbi-ng naterials at

wholesale pr ices for the corporat ion. During the years in issue, the comPany

received vir tual ly al l  of  l ts income from the corporat ion. The company bi l led

the corporat ion for pet i t ionerts management fee on company invoices. In 1978

and 1979 the fee was bi l led, along with plunbing supply purchases'  on the same

invoices. In 1980 separate company invoices were used to b111 the management

fee and supply purchases.

7. On audlt, the Audit Divlsion determlned that the management fee was

subject to the unLncorporated business tax of the company since the Audit

Dlvision deemed the fee to be income of the company. In similar fashion the

Audit  Divis lon deemed the wages paid pet l t loner by the corporat ion to be income

of the company and thus subject to unincorporated business tax.

8. Petitioner owned a Chrysler station r4ragon which was used by the

company for business purposes as wel l  as by pet i t ioner for personal use. The

depreciat ion basis of the automobi le r ,ras $6r600.00. Pet i t ioner reduced this

amount by 20 percent for personal use and took a deduct ion for depreciat ion for

each year in i -ssue as fol lows:

1980
$ffioo

r978
gffir. oo

I979
$tfit. oo

The auditor determined that the business use percentage of the stat ion wagon

was 50 percent and reduced the depreciat ion deduct ion by one-hal- f  to $871.00

for  1978 and 1979 and $363.00  fo r  1980.  Pet l t ioner  does  no t  con tes t  the  50

percent business usage determinat ion; however,  he maintains that the deduct lble

amount was computed incorrectly. The auditor took 50 percent of the amount

previously deducted by pet i t ioner and al lowed that uuch as a deduct ion.
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Pet i t ioner had already reduced the depreciat ion basis by 20 percent for personal

use and had claimed 80 percent as a deduct ion. The auditor had, therefore,

al lowed only 40 percent business usage. Pet i t ioner argues that the def ic iency

should be urodif ied as fol lows:

Ful1 cost of Chrysler Llagon
Less salvage value - 257"

Depreci-at ion Basis -  total

$8,80  I
2 ,20r

Tfi6'd'

Total  Depreciat ion based on 3 year l l fe
Depreclat ion at 50%
Deduct ible at 501l per audltor
Actual amount deducted on return
Actual adjustment to 507"
Adjustment per auditor
Overstatement of audlt adjustment

r978
$-2,200
(1 ,  l oo )
1 ,  100
L ,7  4L

64r
87r

tr-756

1979 1980
sT,zoo FIi
( 1 ,100 )  Gs6 )
1 ,100  455
L ,7  41  7  25

3ta
871 363

TT5

9. The conpany also took a deduct ion for the expenses incurred ln operat ing

two vehieles during the years in issue. The audltor reduced the expense

deduct ion by 50 percent to al low for personal use of the vehicles. Pet i t ioner

argues that the amount deducted represented the reasonable cost for the business

use of the vehicles. Pet i t loner was, however,  unable t ,o locate any addit ional

documentat ion or evidence related to the vehicle expenses disal lowed by the

audltor.

CONCLUSIONS OF LAW

A. That sect ion 703(b) of the Tax Law provides:

trThe performance of services by an individual as an employee
or as an off icer or director of a corporat ion, society '
associat ion, or pol i t ical  ent i ty,  or as a f iduciary, shal l
not be deemed an unincorporated buslness, unless such
services const i tute part  of  a business regular ly carr led on
by such indivldual.r l

B .  That t r [ t ]he  c lear  purpose o f  the  prov iso  in  subd iv is ion  (b )  i s  to

prevent an individual entrepreneur fron sheltering from the unlncorporated

business tax income which derives from the conduct of hls unincorporated
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business in the form of salar ies for services as an enployee or off icer of the

corporate ent i t ies, in a sl tuat ion where the corporate ent i t ies exist  pr inar l ly

to advance the business purposes of the unincorporated ent l ty and do not have

an independent and unrelated business purpose." (X"qoff  , :_-T, lUy.,  55 A.D.2d

7 5 5 ,  7 5 6 ) .

C. That,  al though the corporat ion and the company were closely related

due to connon ownership, the corporate entity did not exist prinarily to

advance the business purposes of the unincorporated ent i ty;  rather,  the reverse

was true. With respect to the nanagement fee, although the services provided

by petitloner to the corporation under the rnanagement agreement lrere those

normal ly required of a corporate off i -cer,  pet i t ioner recharacter ized the salary

palrments from the corporation to hinself as management fees paid to the company

and, in so doing, the company and the corporat ion chose not to fol low procedures

which would have excluded the transact ion from unlncorporated buslness tax.

Pet i t ioner purposely set up the arrangement between the corporat ion and the

company and the tax consequences thereof cannot be avoided. (Cf.  Prospect Dairyr

I n c .  v .  T u l 1 y ,  5 3  A . D . z d  7 5 5 ) .

D. That the hourly \rages recelved by pet i t ioner for his work as a l icensed

pluurber were for the performance of services for the corporat ion, not for the

company. The corporation provlded plunbing services to the publ-ic and the

company provided plumbing supplies. The services provided by petitloner as a

plumber were connected with his enployment by the corporation; there lras no

connection with his or^mership of the plunbing supply company. Petitioner lras

clearly enployed by the corporation as evidenced by the withholding of taxes by

the corporation, the payment of unenployurent insurance on his behalf by the

corporat lon and pet i t ionerrs coverage by al l  corporate employee benef i t  plans.
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The wages, received by pet l t ioner rdere, therefore, not subject to the unincor-

porated business tax in accordance with sect lon 703(b) of the Tax Law.

E. That the adjusted depreciat lon deduct ion was calculated in error and

the  de f ic iency  ls  to  be  nod i f ied  by  $230.00  fo r  1978,  $230.00  fo r  1979 and

$93.00 for 1980 as calcul-ated in Flndlng of Fact "8" -ry.

F. That pet l t ioner has not met his burden of proof under sect lon 689(e)

of the Tax Lalr to show that there should not have been a 50 percent adJustment

to the vehicle expense deduct ion to al low for personal use and the adjustnent

made by the Audit Division is sustained.

G. That the petition of John P. and Mary Z. MartLn ls granted to the

extent indlcated in Conclusions of Law rrDrr and rrEr" that the Audit Divi.slon ls

directed to modify the Not ice of Def lc iency issued January 22t 1982 accordingly;

and that,  except as so granted, the pet i t ion ls ln al l  other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

PRESIDENT


