
STATE OF NEW YORK

STATE TAX COMMISSION

and by deposl t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
15 th  day  o f  Feb rua ry ,  1985 .

nister oaths

Pet i t ion

Mansf ield

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the sald addressee is the pet i t ioner
forth on sald htrapper is the last knor,m address

In  the Mat ter  of  the
o f

Joseph & Joyce
AFFIDAVIT OF MAILING

for Redeterninat lon of a Def ic iency or Revision
of a Determination or Refund of NYS & NYC Income
Tax under Art ic le 22 & 30 of the Tax Law for
the  Year  1977.

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conrmission, that he is over 18 years of age'  and that on the
15th day of February, 1985, he served the within notLce of Decislon by
cert i f ied mai l-  upon Joseph & Joyce Mansf ield,  the pet i t ioner in the within
proceedinB, by enclosing a true copy thereof ln a securely sealed postpaid
wrapper addressed as fol lows:

Joseph & Joyce Mansf iel-d
45 lJes t  60  St .  ,  Ap t  .  25-C
New York, NY 10023

pursuant to Tax Law sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph & Joyce Mansf ield
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of NYS & NYC Incorne
Tax under Article 22 & 30 of the Tax Law for
the  Year  1977.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Corrmlssion, that he is over 18 years of ager aod that on the
15th day of February, 1985, he served the within not lce of Decislon by
cert i f ied nai l  upon Wil l iarn Mander,  the representat ive of the pet l t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Willian Mander
7775 Broadway
New York, NY 100f9

and by deposi t ing
post  of f ice under
Serv ice wi th in the

That deponent
of  the pet i t ioner
last knovm address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

fur ther  says that  the said addressee is  the representat ive
herein and that  the address set  for th on said wrapper ls  the

of  the representat ive of  the pet i t ioner .

Sworn to before me th is
15 th  day  o f  Feb rua ry ,  1985 .

Author ized to ad
pursuant to Tax

n i s te r  oa t
I
I

S

74Law sect lon
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February  15 ,  1985

Joseph & Joyce Mansf ield
45 West  60  St .  ,  Ap t  .  25-C
New York, NY 10023

Dear  Mr .  &  Mrs .  Mansf ie ld :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your rlght of review at the administrative leve1.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law, a proceedl-ng in court  to
review an adverse decision by the State 1":r  Qornrnission may be inst i tuted only
under Article 78 of the Clvil Practice Law and Rules, and must be comrnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with thl-s decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Bui lding / f  9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
William Mander
1775 Broadway
New York, NY 10019
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPII and JOYCE MANSFIELD

for Redetermi-nat lon of a Def ic iency or for
Refund of New York State Personal Income Tax
and New York City Nonresident Earnings Tax
under Art ic le 22 of the Tax Law and Chapter 46,
Title U of the Administrative Code of the City
of New York for the Year L977.

DECISION

Peti t ioners, Joseph and Joyce Mansf ieldr 45 West 60th Street,  APartment

25-C, New York, New York f0023, f i led a pet i t lon for redetermlnat ion of a

deficiency or for refund of New York State personal lncome tax and New York

City nonresident earnings tax under Article 22 of the Tax Law and Chapter 46,

Title U of the Administrative Code of the City of New York for the year 1977

( F i l e  N o .  3 5 7 3 3 ) .

A formal hearing was held before Dorls E. Steinhardt,  Hearing Off icer '  at

the off ices of the State Tax Connission, f tvo trr lor ld Trade Centerr. 'New York, New

York ,  on  October  4 ,  1984 a t  10 :45  A.M.  Pet l t ioners  appeared by  Pade l l ,  Nade l l '

Fine, Weinberger & Co. (Wil l iam L. Mander,  Esq.).  The Audit  Divis ion appeared

by John P. Dugan, Esq. ( Irwin Levy, Esq. ,  of  counsel) .

ISSUE

Whether moving expenses incurred by pet i t ioners in relocat ing from Georgia

to Connectieut and the reimbursement for such expenses pald by Mr. Mansfieldrs

employer constitute an adjustment to income and an item of income' respectively,

aLlocable to New York State for personal income tax purposes and to New York

City for nonresident earnings tax purposes.
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FINDINGS OF FACT

1. On or about Apri l  16, L979, Joseph and Joyce Mansf ield f i led an

amended, joint New York State Income Tax Nonresident Return (with New York City

nonresident earnings tax) for the taxable yeax L977, stat ing their  address as

176 Trini ty Pass Road, Stamford, Conneet icut,  and request ing a refund in the

sum of $4,759.00. ( t" t rs.  Mansf ield is a party to this proceedlng solely as the

result  of  f i l ing such joint  return with her husband; therefore, the term

"pet i t ionern shal l  hereafter refer only to Mr. Mansf leld.  )  Pet l t ioner did not

l-nclude in i -ncome reported to the State and City of New York $3L'687.40 in

moving expenses reimbursed by his employer,  CBS, Inc. ( t tCBSrr);  nor dld he nake

an adjustment to income for moving expenses in the amount of $4'636.00.

2. On JuLy 27, 1981, the Audit  Divis ion disal lowed pet i t lonerfs requested

refund on tr i lo grounds: (a) that pet i t ioner was a statutory resldent of the

State/City during a port ion of 1977 I  and (b) that the reimbursement for moving

expenses was includible in income for New York State personal income tax and

New York City nonresident earnings tax purposes (al locable to the State/City in

accordance with the appropriate al locat ion percentage) and the moving expenses

incurred const i tuted an adjustment to income for State personal income tax

purposes (al locable to the State in accordance with the approprlate al locat ion

percentage).  Subsequent to a pre-hearing conference between rePresentat ives of

pet i t ioner and of the Audit  Divls ion, i t  was determined that pet i t ioner was not

a resident of the State/City during any part  of  1977 and consequent ly,  $21632.00

of  pe t i t ioner rs  reques ted  re fund was gran ted .  Remain ing  in  d ispu te  i s  $2r I27 .00

of the requested refund, attr ibutable to the adjustment to incone for movlng

expenses and the inclusion in income of the moving expenses reimbursement. The

Audlt  Divis ion al located pet l t ionerrs moving expenses to the State and the
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rei-mbursement for such expenses to the State/Ctty in accordance with a fract ion,

the numerator of which was days pet i t ioner worked in the State/City and the

denominator of which was total days petitioner worked durLng L977 (lS3/24I);

this was the allocation percentage as computed by petitioner on his amended

return.

3. Pr ior to and during 1977, pet l t ioner was enployed as an execut ive j .n

the records divis ion of CBS. Hi-s pr lmary responsibi l l ty r f ,as to attend various

convent ions and meetings throughout the United States with the goal of  locat ing

potent ial  rrnew talentrr .  His working days were thus spent travel lng fron ci ty

to ci ty,  at  hls off ice in CBSI buslness premises i-n Georgia, or at  CBS| pr incipal

off ices si tuated at West 52nd Street,  New York, New York.

4. At some polnt dur ing 1977, CBS requested pet i t ioner to be present more

frequent ly at i ts New York City off lees. Thls request,  coupled with pet i t ionerrs

desire to resi-de in the New York City metropol i tan area, resulted in petLt lonerts

relocat ion from Georgia to Stamford, Connect icut in Septenber,  L977. Except

for spending more t ine at CBSf New York Clty off ices, pet l t ionerts responslbi l -

i t ies and business patterns cont inued as before.

CONCLUSIONS OF LAW

A. That,  in general ,  the New York adjusted gross income of a nonresident

indlvidual is comprised of the net amount of items of income, gai-n, loss and

deduction entering into his federal adjusted gross income and derived from or

connected with New York sources. (Tax Law sect ion 632[a] t11).  I tems of

income, gain, loss and deduct ion deri-ved from or connected wlth New York

sources include (but are not l imited to) i tems attr ibutable to a buslness'

t rade,  p ro fess i -on  or  occupat ion  car r ied  on  in  th is  s ta te  (sec t ion  632tb l t l l tB ] ) .

Where a nonresident employee performs services for his employer both withln and
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r4r i thout this state, the i tems of incomer gain, loss and deduct lon (other than

deduct ions enter lng into the New York i tenized deduct ion) attr ibutable to his

employment are allocable to New York in the proportion whLch the nunber of his

working days within New York bears to the total number of his working days both

wi th ln  and w i thout  New York  (20  NYCRR 131.181a1) .

B. That sect ion 82 of the Internal Revenue Code requires the lnclusion in

gross income, as compensat ion for services, of  t tany amount received or accrued'

directly or indirectly, by an individual as a paynent for or reimbursement of

expenses of moving from one residence to another residence which ls attr ibutable

to employment. . . rr .  The reinbursement by CBS for pet i t ionerts expenses incurred

in relocatlng from Georgia to Connecticut, which move rdas prlnarily (if not

solely) precipi tated by CBSt request for pet i t ionerfs more freguent Presence at

i ts New York City off ices, is includible in pet i t ionert  s L977 federal  gross

income and thus also in his New York adjusted gross income, subject to an

appropriate al locat ion.

C. That pursuant to Code sect iorr  2I7, a deduct ion from gross income is

perroitted for t'moving expenses paid or incurred during the taxable year in

connect ion with the commeneement of work by the taxpayer as an employee.. . t t .

Pet i t ionerrs moving expenses const i tute a negat ive adjustment to his federal

gross income and thus also to his New York adjusted gross income, agaln subject

to an appropriate al locat ion.

D. That the New York City nonresident earnings tax is imposed uPon wages

earned withln the City (Administrat ive Code sect lon tJ46-2.0[a] t l l ) ;  for purposes

of the tax, the term rrwages'r has the definition given by Internal Revenue Code

sec t ion  340 i (a )  (Admin is t ra t i ve  Code sec t ion  U46-1 .0 [e ] ) .  Paragraph (15)  o f

Internal Revenue Code sect ion 3401(a) provides that an employerrs reimbursement
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for an employeefs moving expenses is not considered wages, i f  at  the t ine the

remunerat ion ls paid i t  is reasonable to bel ieve a corresponding deduct ion is

permissible under Internal Revenue Code sectLor- 2I7. Conversely,  in the event

the moving expenses reimbursement exceeds actual moving expenses, such excess

const i tutes wages within the def ini t ion of Internal Revenue Code sect ion

340f (a ) .  There fore ,  $27,051.00  o f  the  re imbursement  pa id  to  pe t i t ioner  by  CBS

were (al locable) rrages subject to the nonresldent earnings tax.

E. That the pet i t ion of Joseph and Joyce Mansf ield ls denied excePt as

granted at the pre-hearing conference, and the Audit  Divis ion is directed to

process their  refund in the pr incipal amount of.  $21632.00 (see Finding of Fact

nzn)  .

DATED: Albany, New York

FEB 1 5 1985
STATE TAX COMMISSION

COMMISSI


