
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

Frank W. Manker

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1977 & 1978.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the St,ate Tax Commission, that he is over 18 years of ager aod that on the
23rd day of May, 1985, he served the within not ice of decLsion by cert i f ied
mai l  upon Frank W. Mankerr the pet i t ioner in the within proceeding'  b!
enclosing a true copy thereof in a securely sealed postpaid rr trapper addressed
as fo l lows:

Frank W. Manker
I"larion Lane
Fort Salonga' NY 11768

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before rne this
23rd ,  day  o f  May,  1985.

Authotize
pursuant

to in i .s ter  oat s

in  a postpaid proper ly  addressed wrapper in  a

care and custody of  the Uni ted States Posta l

Yo rk .

that  the said addressee is  the pet i t ioner

forth on said r{rrapPer is the last known address

to Tax Law sect ion L 7 4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

Frank Manker
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revlsion
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1977 & 1978.

State of New York :
s s .  :

County of Albany z

David Parchuck, being duly sworn, deposes and says that he is an errployee
of the State Tax Cormrlssion, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the within not ice of decision by cert i f ied
mai l  upon John J. Zureck, the representat ive of the pet i t ioner in the wlthin
proceeding, by enclosing a true copy thereof in a securely seaLed postpaid
r^trapper addressed as fol lows:

John J. Zureck
Albrecht,  Viggiano, Zureck & Co.
3 7 5  F u l t o n  S t .
Farmingdale, NY I I735

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representat ive
of the pet i t loner herein and that the address set forth on said wrapper ls the
last knor^m address of the representat ive of the pet i tJ.oner.

Sworn to before me th is
23 rd  day  o f  May ,  f 985 .

o f
W.

r i .zed to
pursuant to Tax

l-ster oat



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

lTay 23, 1985

Frank W. Manker
Marion Lane
Fort Salonga, NY IL768

Dear Mr. Manker:

Please take not ice of the decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant,  to sect ion(s) 690 of the Tax Law, a proceeding in court  to revieht an
adverse decision by the State Tax Cornmission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Suprene Court  of  the State of New York, Albany Countyr within 4 months from the
date  o f  th is  no t lce .

Inquiries concerning the computation of tax due or refund allowed Ln accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding i l9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc :  Pe t i t i one r r s  Rep resen ta t i ve
John J.  Zureck
Albrecht ,  V iggiano,  Zureck & Co.
375  Fu l t on  S t .
Farmingdale,  NY L1735
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter the  Pe t i t i on

FMNK W. MANKER

for  Redeterminat ion of  a Def lc iency or  for
Refund of  Personal  Income Tax under Ar t ic le  22
of  the Tax Law for  the Years 1977 and 1978.

DECISION

Peti t ioner,  Frank W. Mankerr Marion Lane, Fort  Salonga, New York 11768'

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of.  the Tax Law for the years 1977 and 1978 (Ft le

N o .  3 5 0 7 1 ) .

A formal hearing was held before Doris E. Steinhardt,  Hearing Off icer,  at

the off ices of the State Tax Comnlssion, Two lJor ld Trade Center,  New York, New

York ,  on  November  2 ,  1984 a t  9 :00  A.M.  Pet i t ioner  appeared by  A lb recht ,

V igg iano,  Zureck  & Cornpany,  P .C.  (John J .  Zureck ,  C.P.A. ) .  The Aud i t  D iv is ion

appeared by John P. Dugan, Esq. (Anne Murphy, Esq.,  of  counsel) .

ISSUES

I .  Whether  the  de f ic iency  aga ins t  pe t i t ioner  fo r  l97B was asser ted  in  a

t inely manner.

I I .  Whether in 1978 pet i t ioner real ized addit lonal,  unreported lncome from

a Subchapter S corporat ion as al legedly revealed by a cash avai labi l i ty analysls.

I I f .  Llhether the Audlt  Divls ion properly asserted a def lc lency agalnst

pet i t ioner grounded on the al legedly unreported income from a Subchapter S

corporat ic in,  notwlthstanding that no def ic iency l ras asserted against the

corporat lon.

o f

o f



-2 -

FINDINGS OF FACT

1.  On Ju ly  23 ,  1981,  the  Aud i t  D iv is ion  issued to  pe t i t ioner '  F rank  W.

Manker,  a Not ice of Def ic iency assert ing addit ional personal income tax due

under Art ic le 22 of the Tax Law for the years 1977 ar.d 1978 in the conbined

a m o u n t  o f  $ 3 4 , 7 8 5 . 7 7 ,  p l u s  p e n a l t y  o f  $ 6  , 7 4 L . 4 9  a n d  i n t e r e s t  o t  $ 7 7 . 6 7 .  T h e

audit  adjustments upon which the asserted def l-c iency was premlsed are out l lned

be1ow.

Comnissi.on expenses disallowed
Addit ional receipts per cash aval labl l i ty analysis
Purchase of rose plants,  expenses disal lowed
Rental  expense disal lowed

At a pre-hearing conference, pet i t ioner substant iated

incurred, and such expenses were consequent ly al lowed

further,  pet i t ioner consented to the dlsal lowance of

the hearing, counsel for the Audit  Divis ion conceded

expensing, rather than capital iz lng, the cost of  the

i tem remaining in dispute, therefore, is addit ional,

al legedly revealed by a cash avai labi l l ty analysis.

$2 ,398

l9  78

$154 ,698
49 ,  830
23 ,178
2 ,35?

$230 ,058

the comrission expenses

by the Audit  Divis ion;

the  ren ta l  expense.  A t

the  propr ie ty  o f  pe t l t ioner ts

rose plants.  The only

unreported income for 1978

1977

$ 2 , 3 9 8

2 .  Pe t i t i one r  engages  i n  t he  bus iness  o f  g row ing  roses .  P r i o r  t o  Janua rY  11 ,

1977 ,  he  ope ra ted  the  bus iness  as  a  so le  p rop r i e to rsh ip ,  r epo r t i ng  h i s  f a rn

income on federal  schedule F,  Farm Income and Expenses,  and a lso on New York

State unincorporated business tax returns.  On January l l ,  1977,  he incorporated

the business as F.  W. Manker Wholesale Grower,  Inc.  and made an e lect ion as a

smal l  busLness corporat lon for  federal  corporat ion income tax purposes.  The

corporat ion f i led a federal  Srnal l  Business Corporat ion fncome Tax Return for

the shor t  per iod January 11 through January 31,  1977 and thereaf ter  f t led
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returns on a f iscal  year schedule ending January 31. Pet l t ioner f i led his 1977

New York State lncome tax resident return on or about Apri l  5,  1978 and his

1978 return on or about Apri l  12, 1979; the farm lncome, income (or loss) fron

the Subchapter S corporat ion and other relevant f igures reported on his returns

are shom below.

t977 r978

Wages,  sa la r ies ,  t ips  and o ther  e rp loyee compensat ion  $17 '700
rn teres t  income $  2 '969 r l ' 692
Div ldends  1 ,579 2 '025
Sa le  o r  exchange o f  cap i ta l  asse ts  408
Rents and royalt les 22'509
Partnerships, estates and trusts and smal l  business

c o r p o r a t i o n s  ( 7 4 , 3 5 1 )  4 , 3 1 3
Farm income 841140
Other income ( land opt ion income) 10,000
T o t a l  $ 2 4 , 7 4 5  $ 5 8 '  2 3 9
Ad jus t rnents  82  (10 ,781)
N.Y. adjusted gross income W7 5mE

3. In May, 1980, the Audit  Divls ion began an examlnat lon of pet l t ionerts

buslness and personal records, whlch examLnation embraced a 1977 personal cash

avai labi l i ty analysis.  The analysis is out l ined below.

(a) SOURCES

Draw from business
Loan repayments from corporat ion
Savings withdrawal
Divldends
In te res t
Land option incorne

(b) APPLICATIONS

Funds to corporat ion
Funds to sole proprietorship
Savings deposits
Personal checklng account
Cash l lv lng expenses, est imated

AILEGED SHORTAGE

$  57 ,089
44,  000
5,  ooo
2 ,811
3 ,025

10 ,  000

* A rnathematical error was made in arriving at
t o ta l  sou rces  and  has  been  co r rec ted .

$t2 I ,925x

$  76 ,000
26 ,000
58 ,  258

1 ,502

$  49 ,835
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The withdrawal from savings occurred on December 31, 1976 and, according to the

examinerrs workpapers and a photocopy of the relevant passbook page' I tas

actual ly in the amount of $15,000.00; the a1-l-eged shortage must thus be decreased

t o  $ 3 9 , 8 3 5 . 0 0 .

The shortage was considered unreported income earned by the Subchapter S

corporat ion during the f iscal  year ended January 31, 1978 and distr lbuted to

pet i t ioner at the terminat ion of such f i .scal  year;  in the examinerrs view, the

sum o f  $49,835.00  represented  lncome d is t r ibu ted  to  bu t  unrepor ted  by  pe t i t ioner

for the calendar year 1978. (The theoret ical  underplnnings for t reat ing a

shortage al legedly disclosed by a 1977 personal cash avai labl l i ty analysis as

tncome from a Subchapter S corporat ion distr ibuted to pet i t ioner in 1978 were

not presented ln the examinerts report  or ln the Audit  Dlvis ionts oral  argument.)

No def ic iency was asserted against the Subchapter S corporat ion. The

Audit  Dl-vis ion?s posit ion is that the slx-year period of l in i tatLons for

assessment  (Tax  Law sec t ion  683td l  t l l )  i s  app l l cab le  to  pe t l t ioner  by  reason o f

his omission of more than 25 percent of his 1978 New York adJusted gross income

($39,  835 /$47,458 =  83 .947" )  .

4.  On December 31, L976, pet l t loner made withdrawals frour four personal

s a v L n g s  a c c o u n t s  i n  t h e  a m o u n t s  o f  $ 6 , 0 0 0 . 0 0 ,  $ 1 5 , 0 0 0 . 0 0 '  $ 2 4 , 0 0 0 . 0 0  a n d

$13,000.00 .  The w i thdrawals  a re  ev idenced by  photocop ies  o f  the  re levant  pages

of the passbooks. The $58,000.00 in funds were withdrawn for the specl, f ic

purpose of provlding the to-be-formed Subchapter S corporat ion with ldorking

capital .  Betr^reen January 4 and January 25, 1977, pet i t ioner advanced the

corpora t ion  a  to ta l  o f  $64,000.00  by  depos i t ing  such amount  to  the  corpora te

account .
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CONCLUSIONS OF LAW

A. That insofar as pet i t ioner submitted his 1978 personal income tax

return in a t imely manner,  the def ic iency against hlur for such year was asserted

within the three-year period of l in i tat ions for assessment provlded by Tax Law

sect lon  683 (a )  .

B. That giv ing recognit ion to the addit ional withdrawals fron savings by

pet i t ioner on December 31, 1976 in the amount of $43r000.00, which withdrawals

were used in 1977 to make advances to the Subchapter S corporat ion'  pet i t ioner

must  be  c red i ted  w i th  add i t iona l  sources  o f  $43,000.00  in  the  cash ava l lab i l i t y

analysis.  The al leged shortage is thereby el iminated and in fact,  an overage

o f  $ 3 , 1 6 5 . 0 0  r e s u l t s .

C. That in view of the foregoing, the third Lssue is rendered noot.

D. That the pet i t ion of Frank W. Manker Ls granted to the extent indicated

in Conclusion of Law "8";  the Not ice of Def ic iency is to be nodlf ied in accordance

therewith and also to take account of the concessions by the Audit  Divis ion

(see F ind ing  o f  Fac t  t t l t f ) ;  and except  as  so  gran ted ,  the  pe t i t ion  is  in  a l l

o the r  respec ts  den ied .

DATED: Albany, New York

MAY 2 3 1985
STATE TAx COMMISSION

COMMISSI


