
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Charles & Gladvs Malone :

for Redeterminat ion of a Def ic l-ency or for Refund :
of New York State Personal Income Tax under Art ic le
22 of. the Tax Law and New York City Nonresident :
Earnings Tax under Chapter 46, Ti t le U of the
Administrat ive Code of the Clty of New York for :
Year  1977.

Charles & Gladys Malone
38 Truman St.
Norwalk, CT 06854

and by deposit ing same enclosed
post off lce under the exclusive
Servlce within the State of New

That deponent further says
hereln and that the address set
o f  the  pe t i t ioner .

State of New York :
ss .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of  the State Tax Conniss ion,  that  he is  over  18 years of  age'  and that  on the
6th day of  March,  1985,  he served the wi th in not ice of  Decis ion by cer t i f ied
mai l  upon Char les & Gladys Malone,  the pet i t ioners in  the wi th ln proceeding,  by
enclos ing a t rue copy thereof  ln  a securely  sealed postpaid Lt rapper addressed
as fo l lovas:

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper ln a
care and custody of the United States Postal
York .

that  the said addressee is  the pet i t ioner
forth on said lrrapper is the last known address

Sworn to before ne this
6 th  day  o f  March ,  1985.

l_ s te r  oa t
sec t i on

S

pursuant to Tax Law t74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

March 6 ,  1985

Charles & Gladys Malone
38 Truuran St.
Norwalk, CT 06854

Dear  Mr .  &  Mrs .  Ma lone:

Please take not ice of the Decision of the State Tax Comrission enclosed
herewith.

You have now exhausted your right of review at the adninistrative leve1.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le U of
the Adrninistrat ive Code of the Clty of New YOrk, a proceeding in court  to
revlew an adverse declslon by the State Tax Commisslon may be inst i tuted only
under Articl-e 78 of the Civil Practice Law and Rules, and must be conmenced in
the Supreme Court of  the State of New York, Albany County, wlthln 4 months fron
the  da te  o f  th is  no t ice .

Inquiries concernlng the computation of tax due or refund allowed in accordance
with this declsion may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Bui ldlng /19, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureauf s Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t ion

o f

CHARLES MALONE and GLADYS MALONE

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le  U of  the Adur ln is t rat ive Code of  the Cl ty
of  New York for  the Year L977.

DECISION

Petl t ioners, Charles Malone and Gladys Malone, 38 Truman Street,  Norwalk,

Connect icut 06854, f i led a pet i t i .on for redeterninat ion of a def ic lency or for

refund of New York State personal income tax under Article 22 of the Tax Law

and New York City nonresldent earnings tax under Chapter 46'  Ti t le U of the

Administrative Code of the Clty of New York for tt.e year L977 (File No. 42537).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the offices of the State Tax Cornmission, Two World Trade Center, New York'

New York ,  on  August  23 ,  1984 a t  1 :15  P.M. ,  w l th  a l l  b r ie fs  to  be  subml t ted  by

Septenber 24, 1984. Pet i t loner Charles Malone appeared pro se. The Audit

Divis ion appeared by John P. Dugan, Esq. (Paul Lefebvre, Esq.,  of  eounsel) .

ISSUE

Whether pet i t ioners are properly ent i t led to the refund shonm on their

la te  f i led  re tu rn  fo r  the  year  1977.

FINDINGS OF FACT

1.  On October  19 ,  1981,  Char les  Malone and

"pet i t ionerst ' )  late f i led a joint  New York State

(with City of New York Nonresldent Earnings Tax)

Gladys Malone (hereinafter

Incoue Tax Nonresldent Return

for the calendar year L977.
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Said return showed a combined New York State and New York City refund due

p e t i t i o n e r s  o f  $ 1 , 0 9 5 . 0 0 .

2. A11 New York State and New York City personal income taxes pald during

1977 were so paid through withholding tax deduct ions against Pet i t ioner Charles

Malonets salary income.

3. On February 28, 1983, the Audit  Divis ion issued a Not ice of Disal lowance

to pet i t ioners wherein they were advised that their  c laim for refund was

disal lowed ln ful l .  The basis for such disal lowance was that pet i t ionersr

claim (1977 return) was not t inely f i led pursuant to sect i -on 687 (a) of the Tax

Law.

4. Pet i t ioner Charles Malone stated that he late f i led his return because

he rrreal ly didnrt  need the moneyrr.  He clai-med "I  had a refund comlng, so I

f lgured when I  need the money, I  can f i le for the money and get i t . "

5.  Pet i t ioner Charles Malone argued that sect ion 687(a) of the Tax Law is

"vague and lndef ini terr  and, accordingly,  he should be granted the refund as

shor^m on the return.

CONCLUSIONS OF LAW

A. Ihat  sect ion 687(a)  of  the Tax Law and sect ion U46-37.0(a)  of  the

Adnin is t rat ive Code of  the Ci ty  of  New York prov ide,  in  per t lnent  par t ,  that :

"Claim for credit or refund of an overpayment of lncome tax
shal l  be f i led by the taxpayer wi th in three years f rom the
time the return was fi led or tI^Io years frou the time the
tax was paid,  whichever of  such per iods expl res the la t ter '
or  i t  no return was f i led,  wi th in two years f ron the t ime
the tax was paid.  I f  the c la in is  f i led wi th in the three
year per iod,  the amount  of  the credi t  or  refund shal l  not

exceed the por t ion of  the tax paid wi th in the the three
years inrmediate ly  preceding the f i l ing of  the c la in p lus
the per iod of  any extension of  t ime for  f i l ing the return. r l

B .  Tha t  sec t i on  687 ( i )  o f  t he  Tax  Law and  sec t i on  U46 '37 .0 (h )  o f  t he

Adminis t rat ive Code of  the Ci ty  of  New York prov lde that :
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t 'For purposes of this sect lon, any tax paid by the taxPayer
before the last day prescr ibed for i ts paymentr anY income
tax withheld from the taxpayer during any calendar year'
and any amount. paid by the taxpayer as estimated income tax
for a taxable year shal1 be deemed to have been paid by hin
on the fifteenth day of the fourth month following the
close of his taxable year with respect to which such amount
const i- tutes a credit  or payment.r '

C. That pet i t ionerrs claim for refund (L977 return showing a refund due)

was f i led within the three year period. Accordlngly,  the amount of refund is

l in i ted to the port ion of the tax paid within the three years inmediately

preceding October 19, 1981. Since al l  of  pet i t ionerrs tax was deemed to have

been paid on Apri l  15, Lg7B, which i .s without the three year period, they are

not properly ent i t led to receive any port ion of the refund as claimed on their

late f i led, L977 return within the meaning and intent of  sect ions 687(a) and

687(i)  of  the Tax Law and sect ions U46-37.0(a) and U46-37.0(h) of the Adninis-

trat ive Code of the City of New York.

D. That the petiti-on of Charles Malone and Gladys Malone is denied and

the Notice of Disal lowance issued February 28, 1983 ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

MAR 0 6 1gg5
PRESIDENT


