
STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t lon
o f

Paul L. Maguire

for Redeterninat ion of a Def ic iency or Revision
of a Deterninat ion or Refund of Personal Income
Tax under Article 22 of the Tax Law for che Years
t977 -  1980.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany i

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Corunission, that he is over 18 years of age, and that on the
6th  day  o f  February r  1985,  he  served the  w i th in  no t lce  o f  Dec is ion  by  cer t i f led
mai l  upon Paul L.  Maguire, the pet i t ioner ln the wlthin proceedinB, bY
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Paul L.  Maguire
9063 Jennings Rd.
Eden, NY 14057

and by deposit ing same enclosed
post off ice under the exclusive
Service lrithin the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6th day of February, f985.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

ster oaths
s e c t i o n  1 7 4



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Paul L. Magulre

for Redeterminat ion of a Def lc lency or Revlsion
of a Determinat lon or Refund of Personal Income
Tax under Art lc le 22 of the Tax Law for the Years
1 9 7 7  -  1 9 8 0 .

AFFIDAVIT OF }TAIIING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an eurployee
of the State Tax Connission, that he is over l8 years of age, and that on the
6th day of February, 1985, he served the within not ice of Declsion by cert i f ied
mai l  upon Jack L. Getmanr the representat ive of the pet i t ioner ln the within
proceedlng, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Jack L. Getman
Goldman, Costa & Getman
705 Brisbane Bldg.
Buf fa lo ,  NY 14203

and by depositing same enclosed in a postpaid properly addressed wrapper 1n a
post off ice under the excluslve care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t loner hereLn and that the address set forth on said wrapper ls the
last known address of the representat ive of the pet i t loner.

Sworn to before me thls
6th day of February, 1985.

te r  oa t
I
s
74sec t l on



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 6, 1985

PauI L. Maguire
9063 Jennings Rd.
Eden, NY L4057

Dear Mr.  Maguire:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your r ight of  revlew at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decislon by the State Tax Comnission nay be inst i tuted only under
Art ic le 78 of the Ctvi l  PractLce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

InqulrLes concerning the cornputation of tax due or refund allowed in accordance

wi th th is  decis ion may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unlt
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc:  Pet l t ioner rs  Representa t ive
Jack L. Getman
Goldman, Costa & Getman
705 Brisbane Bldg.
Buf fa lo ,  NY 14203
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

PAUI I. I'TAGUIRX

for Redetenninat ion of a Def ic iency or for
Refund of Personal fncome Tax under ArtLcLe 22
of the Tax law for the Years 1.977 through 1980.

DECISION

Peti t ioner,  Paul l .  Maguire, 9063 Jennings Road, Eden, New York L4057,

f i led a pet i t ion for redeterninat ion of a def ic iency or for refund of personal

income tax under Article 22 of the Tax law for the years 1977 thxough 1980

(Fi le No. 37969).

A formal hearing was held before Dennis M. Gal l iher,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, 55 Court  Street,  Buffalo,  New York on

August 20, 7984 at 2:45 P.17. Pet i t ioner appeared by Goldman, Costa and Getman,

Esqs. (Jack L. Getman, Esq.,  of  counsel) .  The Audit  Divis ion appeared by John

P.  Dugan,  Esq.  (Deborah Dwyer ,  Esq. ,  o f  counse l ) .

ISSI.]E

Whether pet i t ioner was a person reguired to col lect,  t ruthful ly account

for and pay over withholding tax with respect to Sestak & Maguire's Arches,

Inc.,  and wi l l fu l ly fai led to do so, thus becoming l iable for a penalty under

sec t ion  685(g)  o f  the  Tax  Law.

FINDINGS OF FACT

1. On February 22, 1982, the Audit  Divis ion issued to pet i t ioner,  Paul L.

Haguire, a Not ice of Def ic iency assert ing Lax due in the amount of $5 ,993.17.

In conjunct ion with this Not ice of Def ic iency, pet i t ioner also received a

Statement of Def ic iency dated February 22,1982, indicat ing that the asserted
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def ic iency represented a penalty against

holding taxes owed by Sestak & Maguirers

as to peri-ods and amounts as fol lows:

pet i t ioner  equal  to  the unpaid wi th-

Archesr  Inc.  r  more speci f ica l ly  deta i led

Amount
ffizo

660 .91
3 ,  600 .  00
1 ,  140 .00

Total

2. Pet i t ioner was president and, for the lat ter port lon of the perlods at

issue herein, sole shareholder of Sestak & Maguirefs Arches, Inc. '  a restaurant

and tavern located at 2766 Elmwood Avenuer Kenmore, New York.

3. Pet i t ioner does not contest his status as a person responsible for

col lect ing, account ing for and paying over hr i thholding taxes on behalf  of

Sestak and Maguirers Arches, Inc. dur ing the period of i ts existence, as contem-

plated under sect ion 685(g) of the Tax Law. Sini lar ly,  pet i t ioner concedes and

does not contest his responsibility for amounts due for the periods November 1,

1977 through Decenber 31 ,  1977 ($SgZ.26),  Apri l  1,  1978 through June 30, 1978

($000.91),  and for the period January 1, L979 through December 7, L979.

However, petltioner contests the amounts assert,ed as due for any period of time

af te r  December  7 ,  1979.

4. By his credible testimony at the hearlng, and by documentary evldence'

pet i t ioner has establ ished that Sestak & Maguirets Archesr Inc. ceased doing

business as of December 7, 1979, that no wages or salar ies were paid nor were

there any employees after said date, that on or about January 16, 1980 Sestak &

Maguirers Arches, Inc. released to i ts landlord any claim of tenancy under l ts

lease of the businessr premises (2764-2768 Elnwood Avenue) and that both

pet l t ioner and Sestak & Maguirers Arches, Inc. f i led for bankruptcy on or about

February  4 ,  1980.

wiqhho_l4ug Tex ierlq!
L r / 0L /77  -  12 l3 r / 77
04/01 /78  -  06130178
0r /01 /7e  -  12 /3 r /79
01/01 /80  -  04 /04 /BO
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5. Pet i t ioner asserted that amounts of withholding tax due, part icular ly

a f te r  September ,1979,  a re  es t imated  amounts  based a t  $300.00  per  month .  Pet i -

tioner testified that the number of employees and the actual amount of withholding

tax decreased steadi ly after September, 1.979, and ceased ent irely as of December 7,

L979. Pet i t ioner sought ( from his former accountant),  but was unable to obtain

the actual amounts of withholding tax involved for this period.

CONCTUSIONS OF TAW

A. That petitioner has admitted responsibility within the meaning and

intent of subsect j-ons (g) and (n) of sect ion 685 of the Tax law for unpaid

withholding taxes due from Sestak & Maguire's Arches, Inc. dur ing those periods

at issue pr ior to i ts c losing on December 7 ,  L979. Given the lack of information

as to actual withholding tax due for L979, i t  is appropriate to use the $300.00

per month amount est imated as due for such year in calculat ing pet i t ioner 's

l iab i l i t y  fo r  1979 up  to  the  December  7 ,1979 cessat ion  o f  bus iness .  Accord ing ly ,

since the business ceased to operate as of Decembet 7 ,  7979, the asserted

def ic iency for 1979 is to be reduced by $225.0A G/4 month of December not

doing business t imes $300.00 per month est imated withholding tax l iabi l i ty for

1979),  and the asserted def ic iency for 1980 is to be cancel led.

B. That the petition of PauI L. Maguire is granted to the extent indicated

in Conclusion of law "A",  but is in al l  other respects denied and the Not ice of

Def ic iency dated Februaty 22, 7982, as modif ied in accordance herewith, is

sus ta ined.

DATED: Albany, New York STATE TAX COMIfISSION

PRESIDENT
FtB 0 6 1sB5


