
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John & Barbarann Linsenmeyer

for Redeterminat ion of a Def ic lency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
I  9 7 8 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrission, that he is over 18 years of age, and that on the
18th day of January, 1985, he served the wlthin not ice of Decision by cert i f ied
mai l  upon John & Barbarann Linsenmeyer,  the pet i t loners in the withln proceeding,
by enclosing a true copy thereof in a securely sealed postpald wrapper addressed
as fol lows:

John & Barbarann Linsenmeyer
9 Hendrie Ave.
Rlverside, CT 06878

and by depositLng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further
hereln and that the address
of  the  pe t i t ioner .

Sworn to before rne this
18th day of January, 1985.

says that the sald addressee is the pet i t ioner
set forth on said wrapper is the last known address
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to adrninister oathor iz

pursuant to  Tax Law sect ion



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 18, 1985

John & Barbarann Llnsenmeyer
9 Hendrie Ave.
Rlverside, CT 06878

Dear Mr & Mrs. Li .nsenneyer:

Please take not ice of the Decision of the State Tax Corunission enclosed
herewith.

You have now exhausted your right of review at the adninistratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revlew an
adverse decision by the State Tax Comrisslon may be inst i tuted only under
Article 78 of the Civil Practlce Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths fron the
date  o f  th is  no t ice .

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this declsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly Yours,

STATE TAx CO},IMISSION

cc: Taxing Bureauts Representat ive



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOHN TINSEN}MYER AND BARBAMNN LINSENI"MYER

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under ArLicLe 22
of the Tax Law for the Year 1978,

DECISION

Peti t ioners, John l insenmeyer and Barbarann l insenmeyer,  9 Hendrie Avenue,

R ivers ide ,  Connect icu t  06878,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year  1978 (F i le  No.  39229) .

A smal l  c laims hearing was held before AI len Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  December  12 ,  1983 a t  9 :15  A.M.  Pet i t ioner  John l insenmeyer

afgpfted pro se. The Audit  Divis ion appeared by John P. Dugan, Esq. (Angelo

S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l .

ISSIJE

Whether pet i t ioner John Linsenmeyer,  a nonresident of New York State, may

al locate a port ion of his distr ibut ive share of partnership income to sources

without New York State where the partnership did not al locate.

FINDINGS OF FACT

1. John Linsenmeyer and Barbarann Linsenmeyer t imely f i led a joint  New

York State Income Tax Nonresident Return for the year 1978. 0n said return,

John l insenmeyer (hereinafter pet i t ioner) al located his partnership income

derived from Lhe New York law partnership of Forsyth, Decker,  Murray & Hubbard

to sources within and without New York State. Said al locat ion, which was
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computed on Schedule A-1, was based on days worked within and without the

Sta te .  Pursuant  to  sa id  schedu le ,  $55,602.58  o f  pe t i t ioner 's  par tnersh ip

d is t r ibu t ive  share  o f  $74 1936.10  was repor ted  as  a l locab le  to  New York  S ta te

s o u r c e s .

Z. 0n Apri l  14, 1982, the Audit  Divis ion issued a Statement of Audit

Changes where in  pe t i t ioner 's  en t i re  d is t r ibu t ive  share  o f  $74,936.10  der ived

from said partnership was held subject to New York Stat.e personal income tax

based on the fol lowing explanat ion:

"Schedule A-1, Al locat ion of l {age and Salary Income to New York
Sta ter  ray  no t  be  used to  a l loca te  a  d is t r ibu t ive  share  o f  par tnersh ip
income. A distr ibut ive share of partnership income may be al located
only on the basis of the partnership al locat ion percentage. Since
the partnership of Forsyth, Decker,  Murray & Hubbard did not al locate
i ts income, you as a member partner may not al locate your distr ibut ive
share from such partnership. Thus, your total  distr ibut ive share of
$741936.10  is  inc lud ib le  in  a r r i v ing  a t  New York  ad jus ted  gross
income.  t t

Accord ing ly ,  a  Not ice  o f  Def ic iency  was issued aga ins t  pe t i t ioner  on

Apr i l  14 ,  1982 asser t ing  add i t iona l  persona l  income tax  o f  $21034.07 ,  p lus

i n t e r e s t  o f  $ 5 9 2 . 0 4 ,  f o r  a  t o t a l  d u e  o f  9 2 , 6 2 6 . 7 7 .

3. Forsyth, Decker,  Murray and Hubbard was headquartered at 51 West 51st

Street,  New York City.  Pet i t ioner al leged that the partnership also maintained

a smal l  of f ice which was staffed on a part  t ime basis at 287 Greenwich Avenue,

Greenwich, Connect icut.  However,  no substant ial  evidence such as a let terhead

or telephone l ist ing was submitted to indicate that the partnership had maintained

an o f f i ce  in  Connect icu t .

4 .  Dur ing  the  years  a t  i ssue,  pe t i t ioner

working without New York State on the affairs

headquartered without New York State. Neither

other faci l i t ies within the State. Pet i t ioner

spent a port ion of his t ime

of  two c l ien ts ,  each o f  wh ich  was

cl ient maintained off ice or

al leged that he should be
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ent i t led to an al locat ion based on davs worked without the State on the affairs

of these cl ients -

5. Forsyth, Decker,  Murray & Hubbard did not al locate i ts partnership

income to sources within and without New York State.

CONCIUSIONS OF IAId

A. That within the meaning and intent of  20 NYCRR 131.11, the act iv i t ies

of the partnership are carr ied on whol ly within New York State even though the

partners travel outside New York State for the purposes of performing any

dut ies in connect ion with the partnership and even though services are performed

for  o r  on  beha l f  o f  corpora t ions  loca ted  ou ts ide  New York  S ta te .

B .  That  pursuant  to  sec t ion  637(b) (2 )  o f  the  Tax  law,  a  nonres ident

par tner  may no t  a l loca te" . . .as  income or  ga in  f rom sources  ou ts ide  New York ,  a

greater proport ion of his distr ibut ive share of partnership income or gain than

the rat io of partnership income or gain from sources outside New York to

par tnersh ip  income or  ga in  f rom a l l  sources .  .  .  " .  Such income is  a l loca ted  to

New York sources on the same basis as the f i rn uses to al locate the distr ibut ive

share of each partner.  (See Matter of Thomas M. Debevoise et aI .  v.  State Tax

C o m m i s s i o n ,  5 2  A . D . 2 d  1 0 2 3 , 3 8 3  N . Y . S .  2 d  6 9 8 . )  A c c o r d i n g l y ,  s i n c e  t h e  p a r t n e r -

ship did not al locate i ts income, pet i t ioner is not properly ent i t led to

al locate any port ion of his distr ibut ive share of income from Forsyth, Decker,

Murray & Hubbard to sources without New York State.
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C. That the pet i t ion of John Linseruneyer and Barbarann l insenmeyer is

denied and the Not ice of Def ic iency dated Apri l  14, 1982 is hereby sustained

together with such addit ional inLerest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1S ig8f


