
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Donald Levine

for  Redeterminat ion of  a Def ic iency or  Revls ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Per iod
t0 |  r  /  7 6-rL /  Ls /  7 7 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conurlssion, that he is over 18 years of age, and that on the
16th  day  o f  Ju ly ,  1985,  he  served the  w i th ln  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Donald Levine, the pet i t ioner in the r tr i th ln proceeding'  bY enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Donald Levine
1080 Fur th  Rd.
N.  Woodmere ,  NY 11581

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
1 6 t h  d a y  o f  J u l y ,  1 9 8 5 .

that  the said addressee ls  the pet i t loner

forth on said \rrapper is the last known address

thor ized to adm te r  oa t
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Donald Levine

for Redeterminat ion of a Def ic iency or Revislon
of a DeterminatLon or Refund of Personal Income
Tax under Article 22 of the Tax Law for the
Per iod  l0  /  I  /76-L I  /  15  /77  .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnlssion, that he ls over l8 years of age, and that on the
16th  day  o f  Ju ly ,  1985,  he  served the  w i th in  no t ice  o f  DecLs lon  by  cer t i f ied
mai l  upon Gerald I '1.  Cotter,  the representat lve of the pet, i t loner ln the within
proceeding, bY enclosing a true copy thereof 1n a securely sealed postpald
wrapper addressed as fol lows:

Gera ld  M.  Cot te r
560 Nor thern  B lvd . ,  Su i te  2018
Great  Neck ,  NY 11021

and by deposi t lng same enclosed in a postpald proper ly  addressed wrapper in  a

post  of f ice under the exclus lve care and custody of  the Uni ted States Posta l

ServLce wi th ln the State of  New York.

That deponent further says that the said addressee ls the rePresentatlve

of  the pet l t loner  here in and that  the address set  for th on said wraPper is  the

last  known address of  the representat ive of  the pet i t loner .

Sworn to before ne th ls
16 th  day  o f  Ju I y ,  f 985 .

Authorlzed
pursuant to

(

to admiD
Tax Law

ster oaths
sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

J u l y  1 6 ,  1 9 8 5

Donald Levine
1080 Furth Rd.
N.  Woodmere ,  NY 11581

Dear Mr. Levine:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have norrr exhausted your right of review at, the administrative level.
Pursuant to sect lon(s) 690 of.  the Tax Law, a proceeding in court  to revleld an
adverse decision by the State Tax Conmission nay be lnst l . tuted only under
Article 78 of the Civil- Practice Law and Rules, and must be comrenced in the
Supreme Court of the St,ate of New York, Albany County, withln 4 months fron the
date  o f  th is  no t ice .

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this declslon may be addressed t ,o:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building /f9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t , ioner I  s Representat ive
Gera ld  M.  Cot te r
560 Nor thern  B lvd . ,  Su l te  201B
Great  Neck ,  NY 11021
Taxing Bureaurs Representat,ive

c c :



STATE OF NEW YORK

STATE TAx COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
:

DONALD LEVINE

for Redetermlnation of a Deficiency or for
Refund of Personal Income Tax under ArticLe 22 :
of the Tax Law for the Perlod October l ,  1976
through November 15, L977. :

DECISION

Peti t ioner,  Donald Levlne, 1080 Furth Road, North Woodnere, New York

115B1, f i led a pet i t lon for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of.  the Tax Law for the period October 1,

1976 through November 15, 1977 (Fi le No. 35626).

A formal hearing was held before Daniel  J.  Ranal l i ,  Hearing Off icer,  at

the offices of the State Tax Comnission, Two World Trade Center, New York' New

york ,  on  September  17 ,  Ig84 a t  10 :45  A.M. ,  w i th  a l l  b r ie fs  to  be  subn l t ted  by

Apri i -  2,  1985. Pet i t ioner apPeared by Gerald M. Cotter,  Esq. The Audlt

Divis ion appeared by John P. Dugan, Esq. (Angelo A. Scopel lLto, Esq.,  of

counsel)  .

ISSUES

I. Whether pet i t ioner !{as a person required to col lect,  t ruthful ly

account for and pay over r4r i thholding taxes of AlLen R. L. Machine Products

Corp.,  who wi l l fu l ly fai led to do so and is thus l iable to a penalty under

sect ion 685(9) of the Tax Law.

II .  Whether the Not ice of Def ic iency was issued against Pet l t ioner more

than three years after the withholding tax returns were f i1ed, thus fal l ing

outside the period of l in i tat ion for assessment.
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FINDINGS OF FACT

1.  0n  August  31 ,  1981,  the  Aud i t  D iv is ion  lssued a  Not ice  o f  Def ic lency '

along wLth a Statement of Def ic iency, assert ing a penalty pursuant to sect ion

685(g) of the Tax Law against pet i t ioner,  Donald Levlne, as a person required

to col lect,  t ruthful ly account for and pay over wlthholding taxes of A1len

R.  L .  Mach ine  Produc ts  Corp .  ( "A11en" )  fo r  the  amount  o f  $33 '346.75  fo r  the

period October l ,  7976 through December 31 ,  Ig77.I

2. Pet i t ioner was the president of Al len durlng the period in issue. He

presented no evldence indicat ing that he was not a person required to col lect,

account for and pay over withholding taxes of Allen durlng the period in lssue.

Al len f i led 24 of 27 withholdlng tax returns (Form IT-2IOI) due durlng the

period in issue, No rernitt,anee \ras sent with any of the aforesald returns.

Petitioner \^ras unabl-e to produce the remainlng three returns due for the period.

These returns covered the periods February 1, 1977 through February 15 , 1977 '

October 16, 1977 through October 31, 1977 and November 1, 7977 through November 15'

L977.  A l len  ceased do ing  bus iness  in  November ,  L977.

3. Al len f i led reconci l iat ions of personal income tax withheld (Forn

IT-2103)  fo r  L976 and,  1977.  For  1976,  A l len  w i thhe ld  $27,942.60  ln  New York

Sta te  and New York  C i ty  taxes .  A l1en remi t ted  $15,604.70  in  1976,1eav ing  a

ba lance due o f  $6 ,337.90  fo r  7976.  Tn  1977,  A l1en w i rhhe ld  $27,008.85  and

remit ted nothing. The Audit  Divis ion based the Not ice of Def lc iency on the

amounts recorded on the reconci l iat ions less taxes previously remit ted. Of the

$27,008.85 withheld in 7977, Al len f i led withholdlng returns wlthout reni t tance

The proper period, later acknowledged
October l ,  7976 through November 15,

by the Audit Division, was
1 9 7 7 ,



-3 -

to ta l l ing  $24,586.85 ,  leav ing  $2 ,422.00  ln  tax  fo r  the  per iods  fo r  wh ich  no

returns were f i led.

CONCLUSIONS OF LAW

A. That sect ion 685 (g) of the Tax Law provides that any person required

to col lect,  t ruthful ly account for and pay over personal income tax, who

wil l fu1ly fai ls to col lect such tax or truthful ly account for and pay over such

tax or wi l l fu l ly at tenpts in any manner to evade or defeat the tax or the

payment thereof,  shal l ,  in addit ion to other penalt ies provided by law, be

l lable to a penalty equal to the total  amount of the tax evaded, or not col lected,

or not accounted for and paid over.

B. That sect lon 685(n) of the Tax Law def ines the word t tperson",  for the

purpose of sect ion 685(g),  and reads as fol lows:

"For purposes of subsect ions (g). . . the term includes an individual- ,
corporat ion or partnership or an off icer or enployee of any corPora-
tion (inctuding a dissolved corporation), or a menber or employee of
any partnership, who as such officer, employee or member is under a
duty to perform the act in resfect of  whLch the violat ion occurs."

C. That inasmuch as pet i t ioner was president of A1len and presented no

evidence that he r^ras not a person required to col lect,  account for and pay over

tax under sect ions 685(9) and 685(n) of the Tax Law, he has not met his burden

of proof under sect ion 689(e) of the Tax Law and he was, therefore, a person

required to col lect and pay over withholding taxes.

D. That the penalty for fal lure to pay withholding taxes under sect ion

685(g) of the Tax Law ls whol1y dist inct f rom any l in i tat ion on assessment

under sect ion 683. t ' I t  fo l lows then that the penal- ty inposed agalnst pet i t loner

as  a  corpora te  o f f i cer  i s  en t i re ly  d is t inc t  f rom an.  . .assessment  aga ins t  the

corporat lon. As a separate statutory l iabi l i ty,  i t  need not be assessed within

any part lcular per iod after the corporate assessment is nade (ci tat ions onit ted) .  "



-4 -

I r lo l f s t i t ch  v .  New York  S ta te  Tax  Commiss lon ,  106 A.D.2d 745.  The Not ice  o f

Def ic iency  issued August  31 ,  1981 was,  there fore ,  t ime ly .

E. That the pet i t ion of Donald Levine is denled and the Not ice of Def ic iency

issued August  31 ,  1981 ls  sus ta i -ned.

DATED: Albany, New York STATE TAX COMMISSION

JUL 16 1985

SSIONER

COMMISSI

PRESIDENT


