
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Francis & Mary Lake

for Redeterminat ion of a Def lc iency or Revislon
of a Deterninat ion or Refund of Personal Income &
UBT under Art lc le 22 & 23 of the Tax Law for the
Years  1978 & 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
6th day of February, 1985, he served the withln not ice of Decision by cert i f ied
mai l  upon Francis & I" Iary Lake, the pet i t ioner in the wlthin proceeding'  bY
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Francis & Mary Lake
1 1 0 5 1  W .  C e n t e r  S t .  E x t .
Med ina ,  NY 14103

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
hereln and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6th day of February, 1985.

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee is the pet i t ioner
forth on said wrapper ls the Last known address

pursuant to Tax Law sect ion I74



STATE 0F NEI4I YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
o f

Francis & Mary Lake

for Redeterminat ion of a Def ic iency or Revlslon
of a Determinat ion or Refund of Personal Incone &
UBT under Art ic le 22 & 23 of the Tax Law for the
Y e a r s  1 9 7 8  &  1 9 7 9 .

AFFIDAVIT OF MAILING

State of  New York :
ss .  :

County of Albany :

David Parchuck,  being duly sworn,  deposes and says that  he is  an employee
of  the State Tax Conniss ion,  that  he is  over  18 years of  age'  and that  on the
6th day of  February,  1985,  he served the wi th in not ice of  Decis lon by cer t i fLed
mai l  upon Lance J.  Mark,  the representat ive of  the pet i t loner  in  the wi th in
proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

hrrapper addressed as fo l lows:

Lance J. Mark
Mack, Mark & Associates
S . A .  C o o k  B 1 d g . ,  S u i t e  6 ,  5 3 4  M a i n  S t . ,  B o x  2 4 8
Medina ,  NY 14103

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said r^trapper is the
last known address of the representat ive of the pet i t loner.

Sworn to before ne th is
6th day of  February,  1985.

Authorized to adm f e r  oa t
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February  6 ,  1985

Francis & Mary Lake
1 1 0 5 1  W .  C e n t e r  S t .  E x t .
Medina, NY 14103

Dear  Mr .  &  Mrs .  Lake:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decislon by the State Tax Connission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County'  within 4 months from
the da te  o f  th is  no t ice .

Inqul r les concerning the computat ion of  tax due or  refund a l lowed in accordance
wi th th is  decis ion mav be addressed to:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t igat lon Unlt
Bui lding / l t9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet l t loner rs  Representa t lve
Lance J. Mark
Mack, Mark & Associates
S . A .  C o o k  B l d g . ,  S u i t e  6 ,  5 3 4  M a i n  S t . ,  B o x  2 4 8
Medina, NY 14103
Taxing Bureauts Representat ive



STATE OF NEIil YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

FRANCIS LAKE AND MARY LAKE

for Redetermination of a Deficiency or for
Refund of Personal Income and Uni.ncorporated
Business Taxes under Articles 22 and 23 of
the Tax Law for  the Years 1978 and 1979.

I- 
llary Lake is involved

income tax returns wlth her
hereinaf ter  refer  so le ly  to

ln this proceeding as the result
husband. Accordingly,  the term
Francis Lake.

DECISION

of  f i l ing jo int
I tpet i t loner t t  shal l

Peti t ioners, Francis Lake and Mary Lake, 11051 West Center Street Extension,

Medina, New York 14103, f i led a pet i t j -on for redetermlnat ion of a def ic leney or

for refund of personal lncome and unincorporated business taxes under Art ic les

22 and 23 of the Tax Law for the years 1978 and L979 (Fi le No. 35786).

A sna1l c laims hearlng was held before James Hoefer,  Hearlng Off icer '  at

the offices of the State Tax Commisslon, One Mari-ne Midland PLaza, Room 1300'

Rochester ,  New York ,  on  Apr i l  25 ,  1984 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be

subnit ted by June 15, L984. Pet i- t ioners appeared by Mack, Mark & Associates

(Lance J. Mark, Esq.,  of  counsel) .  The Audit  Divis ion appeared by John P.

Dugan,  Esq.  (Thomas Sacca,  Esq. ,  o f  counse l ) .

ISSUE

trIhether the Audit  Divis ionfs reconstruct ion of pet i t ionersr income for the

years 1978 and 1979, using net worth analysesr properly deternJ-ned that pet l -

tl-oners had additional unreported business income.

FINDINGS OF FACT

I.  Pet i t ioners here in,  Francis  Lake and l , Iary Laker l  t i r . ly  f l led New York

State res ident  income tax returns for  1978 and 1979.  Francis  Lake a lso f i led
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unlncorporated buslness tax returns for each of the years at issue, report ing

thereon the income generared from his sale of used automobi le parts and cars.

2. On Septenber 10, 1981, the Audit  Divis ion issued a Not ice of Def ic iency

(here ina f te r r rNot ice" )  to  pe t i t ioner  fo r  the  years  1978 and L979.  Sa id  Not ice

asserted that addit lonal personal income and unincorporated business taxes of

$5r22g.96  were  due,  together  w i th  pena l ty2  o f  $378.68  and in te res t  o f  $847.65 ,

fo r  a  to ta l  a l leged ly  due o f  $6 ,456,29 .

3. The aforementioned Notice was based on the results of a f le ld audit  of

pet i t ionerrs personal and buslness books and records. Using net worth analyses

to reconstruct income, the Audit  Divis ion determined that pet i t ioner had

unders ta ted  bus iness  income by  $13,303.00  fo r  1978 and by  $15,375.00  fo r  L979.

Other adjustments were proposed by the Audit  Divis ion which were based solely

on the proposed lncreases to adjusted gross incone. Accordingly,  said other

adjustnents wi l l  not be addressed hereinafter.

4.  At the hearing held herein, the part ies st ipulated that the proposed

understatement of income for 1979 of $161375.00 should be reduced by $900.00 to

$15r475.00 .  Sa id  reduc t ion  was the  resu l t  o f  pe t i t ioner 's  rece lp t  o f  $900.00

from one Norman Snith in repayment of a personal loan.

5. Pet i t ioner maintains that the net worth analyses prepared by the Audit

Division did not take into consideration funds accumulated in prior years whlch

were used during the years under audit .  Pet i t ioner also argues that he should

be given credit  for funds received from certain i .nsurance sett lements and for

funds received from his nephew in repaynent of a personal loan.

2 P.rralties were
and Tax Law section

asserted pursuant to Tax
685(c) for underpaynent

Law sect ion 685(b)  for  negl igence
of  est imated tax.
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6. Due to the death of his daughter Ln 1977, pet i t loner received, as her

benef lc iary,  insurance proceeds total l ing $4I,067.77. Said total  consisted of

the following amounts:

a) $4,781.85 fron Combined Li fe Insurance Company;
b) $20,220.25 fron Metropol i tan Li fe Insurance Conpany;
c) $10,029.10 fron Prudent ial  Insurance Company;
d) $t,000.00 from Prudent ial  Insurance Company; and
e) $5r036.57 from Prudent ial  Insurance Company.

7. In the net worth analysis for 1978, the Audlt  Divis lon al lowed pet i t loner

credit  for nontaxable i -nsurance proceeds of $221220.25. This amount was

conprised of the $201220.25 check from Metropol i tan Li fe Insurance Company

which was deposited by pet l t ioner on January L6, 1978 and a $2,000.00 deposit

made on February 17, 1978 which pet i t ionerrs records indicated was from lnsurance

proceeds. No credit  was al lowed for the balance of the insurance proceeds

a m o u n t i n g  t o  $ 1 8 , 8 4 7  . 5 2  ( $ 4 1 , 0 6 7  . 7 7  l e s s  $ 2 2 , 2 2 O . 2 5 )  .

8. The check frour Combined Life Insurance Conpany in the anount of

$4,781.85 was dated December 12, L977 and was deposited by pet i t loner on

December 30, 1977 into a checking account he maintained in the State of Flor ida.

Net lncreases or decreases to the Florida checking account were not included by

the Audit Division in its net worth analyses. However, an unexplained deposit

to said checking account in the amount of $11000.00 was included by the Audit

Divis ion in the net worth analysis for 1978 as personal l iv ing expenses. A11

records, including those records pertaining to the Flor ida checking account,

were made available to the Audit Division for examlnatlon. The Audlt Divislon

offered no explanation as to why it did not include changes in the Florida

checking account in the net worth analyses. The $4r781.85 deposited into the

Florida checking account was used by petitioner to pay those personal llving

expenses incurred during a stay in Florida during 1978 of approximately
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one-month. Pet i- t ioner maintains that he should be given credit  for $4r781.85

since i t  represented a nontaxable source of funds expended in 1978.

9. Pet i t ioner argues that a port ion of the balance of the nontaxable

insurance proceeds wh ich  remain  unaccounted  fo r ,  i .e .  $14,065.67  ($18 '847.52

less  $4r78I .85) ,  was  conver ted  ln to  cash and u t i l i zed  in  1978 to  purchase a

tt loadert t  in the amount of $10,910.00. The check from Prudent ial  Insurance

Conpany in the amount of $10,029.I0 was deposl- ted into pet i t ionerrs business

checking account Ln L977. No documentary evidence rras adduced at the hearing

to show that the two remaining checks from Prudent ial  Insurance Company ($fr000.00

and $5r036.57) were converted to cash, nor could pet i t ioner recal l  dur ing hls

testimony whether said checks were cashed or deposited into one of his bank

accounts. No credible evidence was presented to show that the rr loadert t  purchased

in 1978 for $10r910.00 was purchased with cash received from insurance proceeds.

10. From approximately August,  L975 to Februaryr L978, pet i t ionerrs

nephew, one Richard Fairyr rrss disabled and unable to work. Mr. Fairy borrowed

a total  sum of $7,000.00 from pet i t ioner during the peri-od of his disabi l i ty.

Pet i t ioner loaned the $7r000.00 to his nephew via numerous cash advances

general-ly averaging between tlro to three hundred dollars. No written record

was kept by pet i t loner regarding the loan of these funds to his nephew.

11. In Februaryr 1978, Mr. Fairyrs disabi l i ty c laln was sett led and he

gave pet i t ioner a check in the sum of $2,000.00 in part ial  repayment of the

$7,000.00  loan.  The ba lance due o f  $5 ,000.00  was repa id  to  pe t i t loner  in

$500.00 cash increments during 1978 and L979. No wrl t ten record was kept by

petltioner concerning the cash payments received from his nephew in repayment

o f  the  $5 ,000.00  ba lance due.  Pet i t ioner fs  tes t imony w i th  respec t  to  the  loan

of  $7 ,000.00  to  h is  nephew and h ls  subsequent  rece ip t  o f  $51000.00  in  cash f rom
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his nephew i.n repa)rment of said loan is found credible. The Audit Divislon

al lowed pet i t ioner credit  for the $2,000.00 loan repayment which was evidenced

by a cancel led check, but no credit  for the $51000.00 repaid ln cash.

12. Petitioner maintains that he and hLs wife had accuuul-ated approximately

$38,000.00 in cash which was kept in a safe deposit  box and that a port ion of

said cash t i las ut i l ized during 1978 and L979. Subnit ted into evidence ldas an

affidavit fron Mary Lake (now deceased) lndicating that she was gainfully

ernployed fron I94B Eo I974 and that duri-ng said period she had accumulated

through savings and stock purchases a total  of  approximately $13r000.00. The

aff idavi t  further states that the $13r000.00 was kept in the safe deposit  box

and that between 1974 and 1978 the affiant made various loans to her husband to

assist  hiur in his business.

Pet i t ioner also alLeges that he col lect ively received approxlmately

$18,000.00  as  the  resu l t  o f  be ing  a  benef ic ia ry  in  bo th  h is  aunt rs  es ta te

(deceased in 1975) and his motherrs estate (deceased Ln L976).  Funds al leged

to have been received from these estates were also kept in the safe deposit

box. No evidence was presented indicat lng the number of t imes the safe deposit

box was entered. Also, pet i t ioner kept no record of cash deposlted in or

withdrawn from the safe deposl-t box. Finally, no docunentary evidence was

submitted indicating the amount of the distribution, if any, received fron each

e s t a t e .

13. Petlt.ioner dld not argue nor lras any evi.dence presented with regard

to the penalt ies asserted pursuant to Tax Law sect l-on 685(b) for negl igence

and Tax Law sect ion 6B5(c) for underpaynent of est lmated tax.
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CONCLUSIONS OF LAW

A. That pursuant to the st ipulat ion entered into betneen pet i t ioner and

the Audit Division (Finding of Fact "4"r -9339.), the proposed understatement of

income for L979 is to be reduced by $900.00.

B. That pet l t ioner has sustained hls burden of proof ITax Law sect ions

722 and,089(e) l  to  show tha t  in  1978 he  u t i l i zed  $4 ,781.85  o f  nontaxab le

insurance proceeds to pay for certain personal living expenses incurred during a stay

in Florida of approxinately one-month. Accordingly, the proposed understatement

o f  income fo r  1978 is  to  be  reduced by  $4 ,781.85 .

C. That pet i t ioner has also sustained hj-s burden of proof to show that he

received $51000.00 in cash from his nephew in repayment of a loan. Since the

record contains no details as to the anount of repayment received in each of

the years at issue, i t  is determined for the purposes of this decision that

$2,500.00 was repaid ln each of the years 1978 and L979. Accordl-ngly,  the

proposed understatements of income for L978 and, 1979 are each to be reduced by

$2,500 .  oo .

D. That pet i t ioner has fai led to sustain his burden of proof to show that

the rr loaderrr  purchased in 1978 for $10r910.00 was purchased l^t i th cash received

from insurance proceeds (Finding of Fact t '9",  
-g!g).

E. That pet i t ioner has also fai led to sustain his burden of proof to show

that cash was rcithdrawn from a safe deposit box and utllized during the years

at issue. Pet i t ioner kept no record of amounts deposited lnto or withdrawn

fron said safe deposit  box. No evidence rdas presented as to how often the safe

deposit box was entered and the documentary evldence submitted to substantiate

the source of the cash accumulated in sai-d safe deposlt box was lncomplete and

unconvincing. Pet i t ionerrs test imony concerning the accumulat lon of $38r000.00
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in cash in the safe deposit box and his subsequent use of said cash durlng the

years 1978 and 1979 was vague and/or unpersuasive.

F. That the petition of Francis Lake and Mary Lake (now deceased) is

granted to the extent indi .cated in Conclusions of Law rrArr,  rrBrr and t 'Ctt ,  supra;

that the Audit  Divis ion is directed to recompute the Not ice of Def ic iency dated

September 10, 1981 consistent with the decision rendered herein; and that '

except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

FEB O 6 1985
PRESIDENT
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O  R K  T 2 2 2 7

February 6, f985

Francis & Mary Lake
1 1 0 5 1  W .  C e n t e r  S t .  E x t .
Med lna ,  NY 14103

Dear  Mr .  &  Mrs .  Lake:

Please take not lce of the Decision of the State Tax Coronisslon enclosed
herewlth.

You have now exhausted your r ight of  revlew at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
revi .ew an adverse decision by the State Tax Comrnission may be i-nst l tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany Countyr within 4 nonths frout
the  da te  o f  th is  no t ice .

Inqulr ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th ls  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (5lB) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Lance J. Mark
Mack, Mark & Associates
S . A .  C o o k  B l d g . '  S u i t e  6 ,  5 3 4  M a i n  S t . '  B o x  2 4 8
Medlna ,  NY 14103
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

FRAI{CIS LAKE A\ID MARY LAKE

for  Redeterminat . ion of  a Def ic iency or  for
Refund of Personal Income and Unlncorporated
Busi.ness Taxes under Articles 22 and 23 of
the Tax Law for  the Years 1978 and L979.

I- 
Mary Lake is involved ln this proceeding as the result

income tax returns wlth her husband. Accordingly' the term
hereinafter refer solely to Francis Lake.

Pet i t ioners, Francis Lake and Mary Lake, 11051 West Center Street F;r tenslon,

Medina, New York 14103, f i led a pet i t ion for redeterminat ion of a def ic lency or

for refund of personal income and unincorporated business taxes under Art ic les

22 and 23 of the Tax Law for the years 1978 and 1979 (Fi le No. 35786).

A snal l  c laims hearlng was held before James Hoefer,  I {ear ing Off icer,  at

the offices of the State Tax Conmission, One Marine Midland Plaza, Room 1300'

Rochester ,  New York ,  on  Apr i l  25 ,  1984 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be

subnit ted by June 15, 7984. Pet i . t ioners appeared by Mack, Mark & Associates

(Lance J. Mark, Esq. r  of  counsel) .  The Audlt  Divis ion appeared by John P.

Dugan,  Esq.  (Thonas Sacca,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audit  Divis ionfs reconstruct ion of pet i t ionerst income for the

years 1978 and L979, using net worth analyses, properly determined that pet i -

t ioners had addlt lonal unreported business income.

FINDINGS OF FACT

1.  Pet i t ioners here in,  Francis  Lake and l4ary Laker l  t i r " ly  f i led New York

State res ident  income tax returns for  1978 and 1979.  Francis  Lake a lso f l led

DECISION

of f i l ing joint
rrpet i t ionerrt  shal l
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unincorporated business tax returns for each of the years at lssue'  rePort ing

thereon Ehe income generated from his sale of used automoblle parts and cars.

2. On Septenber 10, 1981, the Audit  Divl-s lon lssued a Not ice of Def ic iency

(herelnafter t rNot ice") to pet i r ioner for the years 1978 and 1979. Said Not ice

asserted that additional personal lncone and uni-ncorporated business taxes of

g5 ,22g.96  were  due,  together  w i th  penaLtyz  o f  $378.68  and i -n te res t  o f  $847.65 ,

fo r  a  to ta l  a l leged ly  due o f  $6 ,456.29 .

3. The aforementi-oned Notice was based on the results of a f le ld audit  of

pet i t ionerts personal and business books and records. Using net worth analyses

to reconsfruct income, the Audit  Divis ion determined that pet i t ioner had

unders ta ted  bus iness  i -ncome by  $13,303.00  fo r  1978 and by  $16,375.00  fo r  L979.

Other adjustments were proposed by the Audit  Divis ion which were based solely

on the proposed increases to adjusted gross income. Accordingly,  said other

adjustments wi l l  not be addressed hereinafter.

4.  At the hearing held herein, the part ies st lpulated that the proposed

unders ta tement  o f  income fo r  L979 o f  $16,375.00  shou ld  be  reduced by  $900.00  to

$15r475.00 .  Sa id  reduc t ion  was the  resu l t  o f  pe t i t ioner fs  rece ip t  o f  $900.00

from one Norman Snlth in repaynent of a personal 1oan.

5. Petitloner maintains that the net lrorth analyses prepared by the Audlt

Dl-vision did not take into consideration funds accumulated in prior years which

were used during the years under audit. Petltioner also argues that he should

be given credit  for funds recei-ved from certain insurance sett lements and for

funds received from his nephew in repayment of a personal loan.

)-  Penalt ies were
and Tax Law section

asserted pursuant to Tax
685(c) for underpaynent

Law sect ion 685(b) for negl igence
of est imated tax.
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6. Due to the death of his daughter Ln 1977, pet i t ioner received, as her

benef ic i .a ry ,  insurance proceeds to ta l l ing  $4L1067.77 .  Sa id  to ta l  cons ls ted  o f

the following amounts:

a) $4,781.85 fron Conblned Li- fe Insurance Company;
b) $20'220.25 fron Metropol i tan Li fe Insurance Company;
c) $10,029.10 frorn Prudent ial  Insurance Company;
d) $1r000.00 fron Prudent ial  Insurance Company; and
e) $5'036.57 from Prudent ial  Insurance Company.

7. In the net worth analysls for L978, the Audit  Dlvls ion al lowed pet i t ioner

credit  for nontaxable insurance proceeds of $221220.25. This amount was

comprised of the $2O1220.25 check from Metropol i tan Li fe Insurance Conpany

which was deposited by pet i t ioner on January L6, L97B and a $2,000.00 deposit

made on February 17, 1978 which pet i t ionerts records indicated was from insurance

proceeds. No credit  was al lowed for the balance of the insurance proceeds

a m o u n t i n g  t o  $ 1 8 , 8 4 7 . 5 2  ( $ 4 1 , 0 6 7 . 7 7  l e s s  $ 2 2 , 2 2 0 . 2 5 ) .

8. The check from Combined Llfe Insurance Conpany in the amount of

$4,781.85 was dated December 12, 1977 and was deposited by pet i t ioner on

December 30, L977 lnto a checking account he mai.ntained in the State of Florlda.

Net increases or decreases to the Florida checking account were not included by

the Audit Di.vision in its net worth analyses. Ilowever, an unexplalned deposit

to said checking account in the amount of $11000.00 was included by the Audit

Division in the net rrrorth analysis f.or L97B as personal llving expenses. A11

records, lncluding those records pertaining to the Flor ida checking accountt

were made avallable to the Audit Division for examinatlon. The Audit Dlvision

offered no explanation as to why lt did not include changes in the Florida

checking account in the net worth analyses. The $4r781.85 deposited into the

Flortda checking account was used by petitioner to pay those personal llving

expenses incurred during a stay in Florida during 1978 of approximately
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one-month. Pet l t ioner maintains that he should be given credlt  for $4r781.85

since i t  represented a nontaxable source of funds expended ln 1978.

9. Pet i t ioner argues that a port ion of the balance of the nontaxable

insurance proceeds wh ich  remain  unaccounted  fo r ,  i .e .  $L4 '065.67  ($18r847.52

less  $41781.85) ,  was  conver ted  in to  cash and u t i l l zed  Ln  1978 to  purchase a

rr loader" in the amount of $10,910.00. The check from Prudent ial  Insurance

Company in the amount of $10r029.10 was deposited l -nto pet i t ionerfs business

checking account in 1977. No documentary evldence rtras adduced at the hearing

to show that the two remaining checks from Prudential Insurance Company ($11000.00

and $5r036.57) were converted to cash, nor could pet i t ioner recal l  dur ing hls

testimony whether said checks were cashed or deposited into one of his bank

accounts. No credible evidence was presented to show that the rr loadert t  purchased

in 1978 for $10,910.00 was purchased with cash received from insurance proceeds.

10. From approximately August,  1975 to February, I978, pet i t ionerrs

nephew, one Rlchard Fairy, was disabled and unable to work. Mr. Fairy borrowed

a total  sum of $7,000.00 frour pet i t ioner during the perlod of his disabi l i ty.

Pet i t ioner loaned the $7,000.00 to hi-s nephew via numerous cash advances

generally averaging between two to three hundred dollars. No written record

was kept by petitioner regarding the loan of these funds to hls nephew.

11. In February, 1978, Mr. Fairyrs disabi l i ty c laim was sett led and he

gave pet i t ioner a check in the sun of $2,000.00 in part ial  repayment of the

$7,000.00 loan. The balance due of $5,000.00 was repaid to pet i t ioner in

$500.00 cash increments during 1978 and L979. No wri t ten record was kept by

petitioner concerning the cash pa;rments received fron hls nephew in repa)rnent

of the $5r000.00 balance due. Pet i t ioner 's test imony with respect to the loan

of  $7 ,000.00  to  h is  nephew and h is  subsequent  rece lp t  o f  $5 ,000.00  in  cash f ron
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his nephew in repayment of said loan is found credible. The Audit Division

al lowed pet i t ioner credit  for the $2r000.00 loan repayment which was evidenced

by a  cance l led  check ,  bu t  no  c red i t  fo r  the  $5 ,000.00  repa id  in  cash.

L2. Petitioner maintains that he and his wife had accumulated approxlmately

$38,000.00 in cash which was kept in a safe deposit  box and that a port ion of

said cash hras ut i l ized during I97B and, 1979. Subnit ted into evidence rdas an

affidavit from Mary Lake (now deceased) lndicati-ng that she was galnfully

employed fron 1948 to L974 and that during said period she had accumulated

through savi"ngs and stock purchases a total  of  approxinately $13,000.00. The

aff idavi t  further states that the $13,000.00 was kept in the safe deposit  box

and that between 1974 and 1978 the affiant made various loans to her husband to

assist  hin in his business.

Pet i t ioner also al leges that he col lect ively received approximately

$181000.00  as  the  resu l t  o f  be ing  a  benef ic ia ry  in  bo th  h is  aunt ts  es ta te

(deceased in 1975) and his motherts estate (deceased In L976).  Funds al leged

to have been received fron these estates were also kept in the safe deposit

box. No evidence was presented indicat ing the number of t i .mes the safe deposit

box was entered. A1so, pet i t ioner kept no record of cash deposited in or

withdrawn from the safe deposit box. Finally, no docunentary evidence was

subnitted i-ndicating the amount of the distribution, if any, received from each

e s t a t e .

13. Pet i t ioner dld not argue nor was any evidence presented with regard

to the penalt ies asserted pursuant to Tax Law sect ion 685(b) for negl igence

and Tax Law sect ion 685(c) for underpayment of est imated tax.
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CONCLUSIONS OF LAhI

A. That pursuant to the stipulat,ion entered into between petitioner and

the Audit Division (Finding of Fact "4", -ggjg.) , the proposed understatement of

i .ncome fot 1979 is to be reduced by $900.00.

B. That pet i t ioner has sustalned his burden of proof ITax Law sect ions

722 and 689(e) l  to  show tha t  in  1978 he  u t i l i zed  $4r78I .85  o f  nontaxab le

insurance proceeds to pay for certain personal- living expenses incurred during a stay

in Florida of approxlnately one-month. Accordingly, the proposed understatement

o f  income fo r  1978 is  to  be  reduced by  $+,781.85 .

C. That pet i t loner has also sustained his burden of proof to show that he

received $51000.00 in cash from hls nephew in repa)nuent of a l-oan. Since the

record contalns no details as to the auount of repa)rment received in each of

the years at issue, i t  is determined for the purposes of this decislon that

$2rS00.00 was repaid i -n each of the years 1978 and 1979. Accordingly,  the

proposed understatements of lncome for L978 and 1979 are each to be reduced by

$ 2 , 5 0 0 . 0 0 .

D. That pet i t ioner has fai led to sustain his burden of proof to show that

the rr loader" purchased in 1978 for $10r910.00 was purchased with cash receLved

from insurance proceeds (Flnding of Fact t '9",  
€g3E).

E. That pet l t ioner has also fai led to sustain his burden of proof to show

that cash was hrithdrawn from a safe deposit box and utilized during the years

at issue. Pet i t ioner kept no record of amounts deposited into or withdranm

from said safe deposit  box. No evidence hras presented as to how often the safe

deposit box was entered and the documentary evidence submltted to substantiate

the source of the cash accumulated in said safe deposit box was incomplete and

unconvincing. Pet i t ionerrs test lmony concerning the accumulat ion of $38'000.00
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in cash j-n the safe deposit box and his subsequent use of said cash during the

years 1978 and 1979 was vague and/or unpersuasive.

F. That the peti-tion of Francis Lake and Mary Lake (now deceased) ls

granted to the extent indicated in Conclusions of Law rrAtrr rrBrr and "Cttr -9gp5g.;

that the Audit  Divis ion ls directed to recompute the Not ice of Def ic iency dated

September 10, 1981 consistent with the decision rendered herein; and that,

except as so granted, the pet i t ion is in al l  other resPects denied.

DATED: Albany, New York STATE TAX COMMISSION

FEB 0 6 1985

(.)- { i r.
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