
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

James J. Kerr igan, Jr.

for Redetermlnation of a Deficieney or Revision
of a Determinatlon or Refund of Personal Income
Tax under Artlcle 22 of the Tax Law for the Year
r980.

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comnission, that he ls over 18 years of age, and that on the
7th day of November, 1985, he served the within not ice of Decision by cert i f ied
nai l  upon James J. Kerr igan, Jr.  the pet i t ioner in the within proceeding, bI
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

James J. Kerr igan, Jr.
3430 Gulf  Shore Blvd. N.
Naples, Flor ida 33940

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t loner .

Sworn to before me this
7th day of November, 1985.

in a postpald properly addressed wrapper ln a
care and custody of the United States Postal
York.

that  the said addressee ls  the pet i t ioner
forth on said ltrapper ls the last known address

Authorized to i s t e r  oa t
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

November  7 ,  1985

James J .  Ker r igan,  J r .
3430 Gu l f  Shore  B lvd .  N.
Nap les ,  F lo r ida  33940

Dear Mr. Kerr igan:

Please take not ice of the Decisi .on of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adnlnistrative level.
Pursuant to sect l"on(s) 690 of the Tax Law, a proceeding in court  to revlerr an
adverse decision by the State Tax Commission uray be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and nust be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date  o f  th ls  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxatlon and Flnance
Law Bureau - Li t igat ion Unlt
Bui lding /19, St,ate Campus
Albany, New York L2227
Phone #  (518)  457-2070

Very truly yours '

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEI,J YORK

STATE TAX COMMISSION

In the l"latter of the Petit ion

o f

JAMES J. KERRIGAI.I, JR.

for  Redetermlnat ion of  a Def ic iency or  for

Refund of Personal Income Tax under AttLcLe 22

of  the Tax Law for  the Year 1980.

DECISION

Peti t ioner,  Janes J. Kerr igan, Jr. ,  3430 Gulf  Shore Boulevard North,

Naples, Fl-or lda 33940, f l led a pet l t lon for redeterminat ion of a def ic iency or

for refund of personal lncome tax under Art lc le 22 of the Tax Law for the year

1 9 8 0  ( F i l e  N o .  5 r 3 5 3 ) .

On Apri l  3,  1985, pet i t loner waived a heari ,ng before the State Tax Comrnission

and requested the Commission to render its decision, based on the Department of

Taxat lon and Finance f i le as present ly const i tuted plus a st ipulat ion of facts

executed by pet i t ioner and the Audit  Divis ion on or about July 25'  1985'

ISSUE

Whether in the taxable year 1980, Petitloner \,f,as entitled to claim a

restdent tax credit  of  $1,068.80, the amount withheld fron hls wages during

such year by the State of New Jersey and subject to the l imitat ion prescr ibed

b y  T a x  L a w  s e c t i o n  6 2 0 ( b )  ( 1 ) .

FINDINGS OF FACT

l .  For  the  taxab le  year  1980I  pe t i t loner '  James J .  Ker r igan,  J r ' ,  subn i t ted

a joint  New York Stat,e Income Tax Resident Return with his wife '  Margaretr

indicat ing their  address as 38 Dante Street,  Larchmont '  New York, and claiming

a res ident  c red l t  ln  the  amount  o f  $1  rog7.LO.  Pet i t ioner  admi t ted  in  h is  rep ly

filed in thls proeeeding that he had erroneously computed the resident credit'
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and that the correct amount of the credit, as limited by Tax Law sectlon

620(b) (1 ) ,  shou ld  be  $1 ,068.80  (New York  income sub jec t  to  New Jersey  tax

$10,231.84 / to taL  New York  income $167,507.42  x  tax  due under  Ar t i c le  22  $ I7 ,497.6L)

2. On August 30, 1983, the Audit  Dlvis ion lssued to pet i t loner a Statement

of Audit  Changes, proposing addit lonal personal ineome tax for 1980 in the

amount of.  $762.26, plus interest.  The Statement was predicated upon the

Divisionts recalculat ion of pet i . t ionerts resident tax credit  and contained the

f ollowing explanatl-on :

I'Adjustment ls made correcting the amount clained for the resident
tax credit  on your 1980 New York State personal income tax return.
The credit allowed may not exceed the amount of tax inposed by such
other jur isdict i .on. In addit i -on you fai led to take into considera-
tion two exemptions in computing your New Jersey Emergency Transpor-
tat ion tax. Our computat ion indlcates that the tax al lowable as a
credit ,  under Sect ion 62Q of.  the New York State Tax Law is $334.84.

* * *

Resident tax credit claimed on return
Resident tax credit  -  corrected

PERSONAL INCOME TAX DUE

$1 ,097 .10
334.84

$  762 .26n

Thereafter,  on February 2, 1984, the Audit  Divls ion issued to pet l t ioner a

Notice of Def ic iency, assert l -ng personal income tax for 1980 in the amount as

set forth in the Statement of Audit  Changes, with interest calculated to the

date  o f  the  Not ice .

3. For the taxable year 1980, pet i t , ioner f l led ht i th the New Jersey

Divlsion of Taxation an Emergency Transportatlon Tax Nonresident Return and a

Gross Income Tax Nonresldent Return, seeking refund of $963.11. Such anount

represented the excess of New Jersey tax r^r i thheld fron pet i t ionerts wages

($1,300.50) over the tax due to the State of New Jersey (Energency Transportat ion

Tax o f  $337.39) .  On or  about  September  24 ,  1981,  pe t l - t ioner  rece ived a  re fund

in the amount sought.
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4. Petit.ioner maintalns that he became a resident and dorniciliary of the

State of Flor ida on Aprl l  l ,  1981, and in support  of  this Posit lon offered hls

aff idavi t ,  appended to which were elght exhibl" ts including photocopies of his

declarat ion of Flor ida domlciLe, Flor ida dr iverts l icense and Col l ier County

voter registrat lon card. l  His argunent then, proceeds, as folJ-ows: at the

tine he received his refund of New Jersey tax, his income ltas not subject to

Art ic le 22 taxatLon; therefore, on hls 1980 New York personal income tax

return, he was ent i t led to a resident credit  in the ful l  amount withheld by New

Jersey ,  l in i ted  to  $1 ,068.80  by  Tax  Law sec t ion  620(b) (1 ) .  Shou ld  the  Cornmiss lon

reject pet i t ionerrs argument,  he requests that interest on the underPayment

conmence Apri l  15, 1982 because the New Jersey refund woul-d be taxable to him

in  1981,  the  year  o f  h is  rece ip t  thereo f .

CONCLUSIONS OF LAI,J

A. That Tax Law sect ion 620(a) al lows a credl- t  against the tax lnposed by

Ar t , i c le  22  as  fo l lows:

rrA resident sha1l be al lowed a credit  against the tax otherwise due

under this article for any income tax lmposed for the taxable year by

another state of the Uni. ted States, a pol i t ical  subdivis lon of such

state or by the District of Columbia, upon income both derived therefrom

and subject to t ,ax under this art lc le."

The statutory language ls unamblguous: the amount of the credit, subject to

the l i rni tat ions prescr ibed by subdivis ion (b),  ls equal to the tax imposed by

the other jur isdict ion. The credit  does not embrace tax withheld but subsequent ly

refunded by such other jur isdict ion. Under the circumstances hereln, pet i t ioner

The Tax Connissi.on flnds it unnecessary to rule uPon the probative

of this evidence lnasnuch as pet i t ioner 's domici le durlng 1981 is

i . rrelevant to the issue presented.

value
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ls ent i t led t ,o a credit , ln the amount of $337.39, the tax lmposed by New

Jersey .

B. That where any amount of personal income tax j-s not paid prlor to the

last date prescrlbed for payment, interest accrues upon the underpaynent "for

the  per lod  f ron  such las t  da te  to  the  da te  pa id . . . r r  (sec t lon  68a[a ] ) .  In te res t

upon petltionerrs underpaJmrent thus commenced on Aprll 15, 1981, the last date

prescr ibed for paynent of his 1980 income tax l iabi l l ty.

C. That the pet l t ion of James J. Kerr igan, Jr.  ls denied; and the Not ice

of Def ic lency i -ssued on February 2, 1984 is to be nodif ied to al low hin a

cred i t  o f  $337.39 ,  bu t  except  as  so  nod i f ied ,  l s  sus ta ined.

DATED: Albany, New York STATE TAx COM}IISSION

N0v 0 ? 1985
PRESIDENT


