
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Sheldon Kaufman and Patricia Kaufnan :

for Redeterminat ion of a Def ic lency or for Refund :
of New York State and New York City Personal
Income Taxes under Article 22 of the Tax Law and :
Chapter 46, Tl- t le T of the Adninistrat ive Code of
the City of New York for the Years 1979 and 1980. :

AFFIDAVIT OF MAILING
In the Matter of the Pet i t ion :

o f
Kenneth M. Lynch :

for Redeterminat ion of a Def ic iency or for Refund :
of New York State and New York Clty Personal
Incone Taxes under Article 22 of the Tax Lanr and :
chapter 46, Ti t le T of the Adninlstrat j .ve code of
the City of New York for the Years 1979 and 1980. :

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an empl-oyee
of the State Tax Conmission, that he is over 18 years of age, and that on the
7th day of Novenber,  1985, he served the within not ice of Decislon by cert i f ied
mai l  upon Kenneth M. Lyneh, the pet l t loner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid hrrapper addressed
as fol lows:

Kenneth M. Lynch
5 4 0  7 3 r d  S t .
Brooklyn, NY LI209

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off lee under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Affidavit of Mailing

That deponent further says
herein and that the address set
of the pet i t i .oner.

n to before me thls
day of November, 1985.

addressee is the pet i t ioner
rdrapper is the last known address

that the said
forth on sald

thor ized to ad
pursuant to Tax

nister oaths
w sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion :
o f

Sheldon Kaufman and Patricia Kaufman :

for  Redeterminat lon of  a Def lc iency or  for  Refund :

of  New York State and New York Ci ty  Personal
Income Taxes under Article 22 of the Tax Law and :
Chapter  46,  T i t le  T of  the Adminis t rat ive Code of
the Ci ty  of  New York for  the Years 1979 and 1980.  :

AFFIDAVIT OF MAILING

In the Matter of the Pet l t lon :
o f

Kenneth M. Lynch :

for Redeterminat l-on of a Def ic iency or for Refund :
of New York State and New York Clty Personal
Income Taxes under Article 22 of the Tax Law and :
Chapter 46, Tl t le T of the Adninistrat ive Code of
the  C i ty  o f  New York  fo r  thc  Years  1979 and 1980.  :

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age'  and that on the
7th day of November, 1985, he served the wl"thin not ice of Decl.s ion by cert i f ied
mai l  upon Murray M. Weinstein, the representat ive of the pet i t loners ln the
withln proceeding, by enclosing a true copy thercof ln a securely sealed
postpaid r i l rapper addressed as fol lows:

Murray M. Welnstein
225 Broadway, Rm. 1915
New York, NY 10007

and by deposit ing same enclosed i ,n a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Af f idavi t  o f  Mal l lng

That  deponent  fur ther  says that  the said addressec ls  the representat ive
of  the pet i t loner  here in and that  the address set  for th on said r r rapper is  the
last  known address of  the representat ive of  the pet i t ioncr .

Sworn to before me thls
7 th  day  o f  November ,  1985.

thor ized to nister  oaths
pursuant to Tax Law sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

November 7, 1985

Kenneth M. Lynch
5 4 0  7 3 r d  S t .
Brook lyn ,  NY L l2A9

Dear Mr. Lynch:

Please take not lce of the Decislon of the State Tax Comrrission enclosed
herewith.

You have now exhausted your r lght of  review at the adnlnlstrat ive level.
Pursuant to sect ion(s) 690 & I3I2 of.  the Tax Law and Chapter 45, Tl t le T of
the Adrninlstrat ive Code of the Clty of New York, a proceeding in court  to
review an adverse decislon by the State Tax Commission may be inst l tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comrnenced in
the Supreme Court of the State of New York, Albany Countlr wl-thin 4 months from
the da te  o f  th is  no t ice .

Inquirles concerning the computat,lon of tax due or refund allowed ln accordance
wi th th is  decls ion nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Bui lding i f9,  State Campus
Albany, New York L2227
Phone # (5i8) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Murray M. Weinstein
225 Broadway, Rm. 1915
New York, NY 10007
Taxing Bureau I s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sheldon Kaufman and Patricia Kaufman

for Redeterminat ion of a Def ic iency or for Refund
of New York State and New York City Personal
Income Taxes under Article 22 of the Tax Law and
Chapter 46, Ti t le T of the Administrat lve Code of
the City of New York for the Years 1979 and 1980.

AFFIDAVIT OF MAILING
In the Matter of the Pet i t lon

o f
Kenneth M. Lynch

for Redeternlnat ion of a Def ic iency or for Refund
of New York State and New York City Personal
Income Taxes under Article 22 of the Tax Law and
Chapter 46, Ti t le T of the Administrat ive Code of
the City of New York for the Years 1979 and 1980.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commlssion, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the wlthin not ice of Decislon by cert i f ied
nai l  upon Sheldon & Patr ic ia Kaufman, the pet i t ioners in the within proceeding'
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Sheldon & Patricia Kaufman
20 Rickland Dr.
Randolph, NJ 07869

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusi .ve care and custody of the United States Postal
Service within the State of New York.
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Affidavit of Mailing

That deponent further says that the
herein and that the address set forth on
of  the  pe t i t ioner .

sa id  addressee
said wrapper is

is the pet i t ioner
the last known address

Sworn to before me this
7th day of November, 1985.

pursuant to Tax Law sect lon I74
i s t e r  oa t



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 7, 1985

Sheldon & Patr ic ia Kaufman
20 R ick land Dr .
Randolph, NJ 07869

Dear Mr. & Mrs. Kaufman:

Please take not ice of the Decision of the State Tax Comrnlsslon enclosed
herewith.

You have now exhausted your rlght of review at the adminlstrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le T of
t ,he Adninistrat ive Code of the Clty of New York, a proceeding ln court  to
review an adverse declslon by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir les concerning the computat ion of tax due or refund al lowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxat,ion and Finance
Law Bureau - Ll t igat ion Unit
Buildlng ll9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Murray M. Welnstein
225 Broadway, Rm. 1915
New York, NY 10007
Taxing Bureaurs Represent,at lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SHELDON KAUFMAN and PATRICIA KAUFMAN

for Redetermlnat lon of a Def ic iency or for
Refund of New York State and New York City
Personal Income Taxes under Artlcle 22 of the
Tax Law and Chapter 46, Title T of the
Adnlnistrative Code of the City of New York
for the Years 1979 and 1980.

DECISION

In  the Mat ter  of  the Pet i t ion

o f

KENNETH M. LYNCH

for  Redetermlnat ion of  a Def ic iency or  for
Refund of New York State and New York City
Personal Income Taxes under Artlcle 22 of t}re
Tax Law and Chapter 46, Title T of the
Admlnistrative Code of the City of New York
for  the Years 1979 and 1980.

Petit ioners, Sheldon Kaufman and Patricla Kaufman, 20 Rickland Drive'

Randolph, New Jersey 07869, f i led a pet i t lon for redeterminat ion of a def ic iency

or for refund of New York State and New York City personal income taxes under

Art ic le 22 of the Tax Law and Chapter 46, Ti t le T of the Adninistrat lve Code of

the City of New York for the years 1979 and f980 (Fl le No. 4529I).

Pet i t loner,  Kenneth M. Lynch, 54O 73rd Street,  Brooklyn, New York 11209,

f i led a pet i t lon for redetermlnat ion of a def l-c iency or for refund of New York

State and New York City personal income taxes under Article 22 of the Tax Law

and Chapter 46, Tltl-e T of the Adnlnistratlve Code of the City of New York for

the years 1979 and 1980 (Fi le No. 45290).



A consolidated hearing

at  the  o f f i ces  o f  the  Sta te

New York, on March 14, 1985

Ju ly  10 ,  1985.  Pet l t loners

Divlslon appeared by John P.

-2-

was held before Dennis M. Gal l iher,  Hearing Off lcer,

Tax Conmlsslon, Two World Trade Center, New York,

a t  9 :15  A.M. ,  w i th  a l l -  b r ie fs  to  be  subn l t ted  by

appeared by Murray M. hleinstein, Esq. The Audit

Dugan,  Esq.  (Pau l  A .  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioners have substant lated thelr  ent i t lement to a buslness

bad debt  deduc t ion  in  the  amount  o f  $3 f ,000.00  each fo r  1980.

I I .  Whether the Audlt  Divls ion properly disal lowed the pass-through to

pet i t loners of one-half  of  the 1980 operat lng loss claimed as incurred by

Cashcav Corporat lon.

I I I .  Whether a port ion of the additLonal business Lncome attr lbuted to

pet i t loners for 1979 should be cancel led as having been earned in 1978.

IV. Whether penalt ies asserted should be reduced or cancel led.

FINDINGS OF FACT

1. 0n March 3, 1983, the Audit  Dlvis ion issued to petLt loner Kenneth M.

Lynch a Notice of Deficiency asserting additional tax due for the years 7979 and

1980 in the aggregate amount of $7,016.78, plus penalty [Tax Law sect ion

685(b)]  and interest.  On the same date, the Audit  Divls l-on issued a Not ice of

Deflclency to petl-tioners Sheldon and Patrlcia Kaufnan, asserting addltional

tax due for the years 1979 and 1980 in the aggregate amount of $91388.86, plus

pena l ty  [Tax  Law sec t ion  685(b) ]  and ln te res t . l

Patricia Kaufmanrs name appears by virtue of havlng filed a jolnt New York
State Income Tax Resident Return with petltioner Sheldon Kaufman.
Accordingly,  al l  references to pet l t ioners herein shal- l - ,  unless otherwise
noted, be references sol-ely to Sheldon Kaufman and Kenneth Lynch.
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2. The aforementioned notLces of def lc iency nere lssued, in part ,  as the

result of a sales tax audlt of Cashcav Corporatton d/b/a Amber Bar and Grill

( t tCashcavtt) ,  as wel l  as audits of pet i t ionerst tax returns. Pr ior to commencement

of the instant hearlngr sales tax and corporat ion franchise tax def lc iencies

pending against Cashcav as a result of the sales tax audlt were reduced and

resolved. More specif ical ly,  the amount of addlt lonal unreported taxable sales

by Cashcav, as found on audit, rilas reduced thus servlng to reduce the amounts

of the noted sales tax and corporat lon franchise tax def ic iencies agalnst

Cashcav based thereon. In turn, the Audlt Division agreed to reduce the

lnstant income tax def lc iencies asserted against pet i t ioners, lnsofar as

related to the Cashcav audit .  SLnce the reduced def ic iencles agalnst Cashcav

\rere agreed to, i t  is only the reduced def ic iencies agalnst pet l t ioners whlch

renain at lssue. A revised computat ion of the def lc iencies against pet i t loners,

as subnlt ted by the Audit  Dlvls ion, ls as fol lows:

Pet l t ioners Sheldon and Patr lc ia Kaufman:

L979 1980

Additlonal Business Income - per Hearlng:
1980 (s ic )  ($7 ,798.00  d iv lded by  2)
Subchapter S Loss prevlously disallowed
Deduct ion for Bad Debt Disal lowed

Net Adjustment
Taxable Income previously stated
Corrected Taxable Incone

Maximum Tax
City Income Tax
Tax previously computed
Additlonal Tax Due

3 ,899 .00  -0 -
$11 ,448 .00
31 '000 .00

F-T5',9ffi6',ffi
97 ,25 I . 00  41 ,490 .00

TTo-iJ--$:mTE,g;tuE-.od'

City

$ 3 , 9 4 9 . 4 5
3 ,781 .00  10 ,670 .00  1 ,384 .00  3 ,754 .00

$ -16 i l 45  $  
- -  

s -29 .70  $1 ,82s .33  $4 ,717 .03  $7 ,240 .5 r

Sta te City Sta te

$11 ,199 .70  $8 ,471 .03
$3 ,209 .33

Total
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Petlt ioner Kenneth Lynch:

AdJusted Taxable Business Income
1979 (7798.00  d iv ided by  2)
Subchapter S Loss Disal lowed
Itemized Deduct ions Disal lowed
Adjustnent to Capltal Gain
Capltal  Loss dlsal lowed

Net Adjustment
Taxable Income prevtously stated
Corrected taxable income

l{aximum ?ax
Clty Income Tax
Tax previously computed
Additional Tax Due

- per Hearlng:
r979

$  3 ,899 .00

T-f,eet5'd
68  , 7  2L .00

1980

-0-
$11 ,448 .00

I  ,950.  00 'k
9  , 908 .  00
3 ,000.  0o

$26  , 3  16  . 00
41 ,148 .00

$72 ,620 .00  $67 ,464 .00

Sta te Cl ty

$ 2 , 5 0 O . 9 5
$7  , 788 .26

2 ,555 .00  7 ,254 .76  r , 369 .36  3 ,716 .28
f f i  T-- f f id '  F i , f f i  W $4, toz.r t

City

$ 2 , 7  2 2 . 6 6

Sta te

$6 ,645 .66

Total

* Pet l t ioner Kenneth Lynch concedes and does not contest the Audlt  Divls lonts
dlsal lowance of $1r960.00 in i temi.zed deductLons, pertaining to a port ion of
his clained travel and entertainment expenses. Accordingly, such ltem ls
not at issue.

In addltLon, the Audlt  Divis ion cont inues to assert  interest as wel l  as penalt ies

pursuant to Tax Law sect ion 685(b) agalnst each pet i t loner.

3. For 1979, pet i t loners assert  that a port ion of the addit ional buslness

income attr ibuted to then per audit  ($7,798.00),  as premlsed on addit ional sales

by Cashcav, Iras frour peri-ods pr ior to I979. More specif ical ly,  pet i t loners malntain

that addit ional sales for the quarter ly per iods ended August 31, 1978 and November 30'

1978 and for the month of December, 1978, deemed addit ional business income to Cashcav,

were improperly deemed construct l -vely recelved by pet l t loners In I979. Rather,

pet i t loners assert ,  such lncome was earned and should be deened construct lvely received

in 1978. By contrast,  the Audlt  Dlvis ion asserts that s lnce Cashcav operated on a f iscal

year ended July 30, any income fron July 1, 7978 through June 30, 7979 vas properly

treated as distr ibuted at the end of such f lscal  year and hence was properly includlble
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in pet l t ioners t  tax returns for 1979. Pet l t loners offered no evidence to

support any distributLons having been made by Cashcav to petltioners other than

as  o f  June 30 ,  1979.

4. For 1980, pet i t ioners contest the Audlt  Dlvis ionrs effect ive disal lowance

of a claimed business bad debt deduct ion in the amount of.  $62'000.00, assert lng

that each pet i t ioner should be al l -owed one-half  of  such amount '  or $311000.00, as a

mlscel laneous l temlzed deduct lon for 1980 as more ful ly descr lbed hereinafter.

Also, for 1980, pet i t ioners contest the dlsal lowance of each pet l t ionerts share

of Cashcavrs clai .med operatLng loss for i ts f iscal  year ended t ' (F/Y/E)" 6/30180

per i ts corporate tax return. One-half  of  such claimed loss of $22'896.83 was

taken by each pet i t ioner ln the respect lve amounts of $11,448.00. Final ly,

pet i tLoners al lege, solely by br lef ,  that a clatned Subchapter S loss for

Cashcavrs f iscal  year ended June 30, 1981 ln the amount of $18 1866.52 should be

allowed as a carryback to each petLtioners t personal lncome tax return for the

1979 and 1980 tax years.

5. WLth respect to the Audit  Divis lonts dlsal lotrance of pet i t lonerst

clairred 1980 loss from Cashcav in the amount of.  $22,896.83 (spl l t  equal ly at

$11,488.00  per  pe t i t ioner ) ,  the  fo l low ing  fac ts  a re  found:

a) Cashcav was an elect ing snal l  buslness corporat lon (Subchapter S)

fo r  i t s  F lY lE  6 /30 /80 .

b) Cashcavfs returns, as or iginal ly f l l -ed for the subJect f lscal

years ,  re f lec ted  losses  as  foL lows:

FyE 6 /30 /79

Cashcav total income per return
Less: deduct ions per return
Cashcav taxable income (loss)

$50 ,871 .18
6L  , 673 .9L

($  10 ,802 .  73  )
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c) Cashcavt s income was subsequently increased by addltional taxable

sal-es found upon audit:

Accordlngly,  as the result  of  the audit ,  Cashcav had no loss in

ei ther year,  the clained loss pass-through for 1980 to each pet l t ionerrs

lndivldual return was dlsalLowed by the Audit Divlslon, and one-half of Cashcavrs

additl-onal taxable income was added to each petitionerrs personal income tax

re turn  ($ f2 ,263.L3  fo r  1979 and $4 ,154.92  f .o t  1980)  as  add i t lona l  bus iness

lncome constructively received from Cashcav.

d) Subsequent to the audlt but prior to the hearing, the amount of

Cashcavts addlt lonal taxable sales found per audit  was reduced, thus reducing

Cashcavfs addit lonal taxable income as fol lows:

Cashcav total income per return
Addltlonal taxable sales per audit
Corrected total  incone
Less: deduct lons per return
Cashcav corrected taxable Lncome

Additional taxable saLes per audit
Addit lonal taxable sales cancel led
Corrected Addit ional Taxable Sales

e) Accordingly,  Cashcavts corrected

fol lows:

Cashcav Total  Income per return
Conected Addltional Taxable Sales
Corrected Total  Income
Less: deduct lons per return
Cashcav corrected taxable income ( loss)

taxable income was recomputed as

FYE 6 /30 /79

FYE 6 /30 /79

$ 5 0 , 8 7 1 .  1 8

6 L , 6 7 3 , 9 L
$ 2 4 , 5 2 6  . 2 7

FYE 6/30/79

$35 ,329 .00
t6 ,728 .00

$  18 ,601  .  00

rYE 6/30/80

$35 ,744 .O7
3r ,206.67

$66 ,950 .  74
58 ,  640.  90

$  8 ,309 .84

FaE 6/3o!30

$3r ,206 .67
L4,777 .00

$76,429.67

FYE 6/30/80

$35  ,7  44 .07
76 ,429 .67

ffi
58 ,640 .90

si3lffir6'l

$50 ,87  1  .  18
18 ,601  . 00

ffi
6L  , 673 .9 r

$  7  , 798 .27

f) In keeping with the foregoing, Cashcav had no loss for its F/Y/E

6/30/79 and one-hal f  o f  i ts  income for  such year  was added to each pet i t ioner fs
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re tu rn  as  add l - t iona l  bus iness  incone ($3 ,899.13) .  For  1980 '  Cashcav  had a

loss ,  bu t  in  the  amount  o f  $6 ,467.16  ra ther  than $22,896.83  as  or lg lna l l y

claimed. The Audit  Divls lonts recomputat ion, unlLke l ts or iginal  statements of

audlt  changes, adds no additLonal busl-ness lncome to pet l t ionerst returns for

1980. However,  the recomputat ion cont inues to dlsal low each pet l t lonerfs clalm

of one-half  of  Cashcavts loss of.  $221896.83. There ls no al lowance made for the

fact that whi le Cashcavfs clained loss ot $221896.83 was substant lal ly dininlshed,

there nonetheless renalns (as the result of reduclng the amount of additlonal

taxab le  sa les  per  aud i t )  a  loss  o f  $01467.L6 ,  ($3r233.58  per  pe t i t loner ) .

7 .  Wi th  respec t  to  the  issue o f  the  c la lmed busLness  bad debt  ($311000.00

per pet i t ioner),  the fol- lowlng facts are found:

a) In Septeurber,  1977, each of the pet l t ioners had purchased a one-third

lnterest in Cashcav from its then-owners Anthony Cavaliere, Jr. and John

Cashuran. The purchase agreement between petitioners and Mr. Cashuan provlded

that pet i t ioners were purchasing a total  of  50 shares represent ing al l  of

Mr. Cashmants shares Ln Cashcav and const i tut ing one-half  of  Cashcavrs issued

and outstanding shares. The purchase pr ice was $8r000.00 plus the assumptlon

of al l  debts of the corporat ion l l -sted in a Schedule t tAtt  at tached to the

purchase agreement.  Sald Schedule A l isted debts of $20,694.52, inclusive of a

back sales tax l iabl l i ty of  $7,570.08. The purchase agreement bettreen pet l t ioners

and Mr. Caval iere, whi l -e not of fered in evidence, al legedly provided that each

pet l t ioner was to purchase 8-1/3 shares of Cashcavrs stock from Mr. Caval lere,

thus vesting equal ownershlp of Cashcav in Mssrs. Lynch, Kaufman and Cavallere.

The purchase pr ice paid by pet i t ioners to Mr. Caval iere was not speclf ied. In

additlon to the purchase agreement provisions, the two sellers each signed
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agreements to lndennlfy petl-tloners for any pre-existlng debts and taxes of

Cashcav whlch were not set forth on the aforementloned Schedule A.

b)  Fron  September  11 ,  L977 to  March  7 ,  L979,  the  to ta l  o f  o1d debts

and taxes which had accrued prior to the purchase date were (excluslve of the

Schedule A f igure),  approximately $62,758.00. These back 1labi l l t les were paid

by petitloners on an ongoing basis, and nelther Cashnan nor Cavallere made any

payments against their personal L1ab11ity to the taxpayers on this sum of

$621758.00. In or about Februarye 1979, Mr. Caval iere, at  a conference with

pet l t ioners and wlth thelr  at torney (who was also Mr. Caval lerers attorney),

agreed to the amount of his ltabllity to the taxpayers and gave to each of them

a promlssory note ln the amount of $31r000.00.

c) Efforts by pett t ioners to col lect f rom Mr. Caval iere proved frul t less.

In August,  1980, Mr. Caval l -ere f i led a bankruptcy pet l- t ion, l ist ing the two

t€u(payers as unsecured creditors ( ln the amount of $31r000.00 each),  and thelr

clalns were dlscharged ln such bankruptcy proceedlng. tr{lth regard to the

disposlt lon of Mr. Caval ierers one-third ownership lnterest in Cashcav, Mr. Kaufuan

test i f ied that

rr[tr./]hen he (Cavaliere) decJ.ared bankruptcl, Mr. Lynch and I assumed
the balance of the corporat lon (Cashcav) as 50/50 partners, and that
was in August of 1980, I  bel ieve.rt

d) Efforts to col lect agalnst Mr. Cashman rrere not detai led by pet l-

t ionersf test lmony other than as fol l -ows:

"Q. Dld you pursue Mr. Cashnan for these obl igat ions?

A. To the extent l t  was possible to pursue him. He apparent ly. . .
when he sold the buslness he was just l -nterested in gett lng out.
I t  was Lnpossible to pursue. I t  was inposslble to col lect f rom.

One of the selling points was that in case anything dld go
wrong, and we suspected there nlght have been based on past inconsistencies
in the way they were handllng their taxes and whatnot, by havlng
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Mr. Cavaliere around so we couLd count on somebody to make these
good.

Cashman nas never avallabl-e. I donrt even know lf we know his
address or where he couLd be located today."

e) Petitioners assert that the debt owing from Cashman and Cavaliere

was a buslness bad debt,  based on the fact that this l tabi l i ty to pet l t ionera

was the consequence of a business transact ion, to wit  the purchase of the

Cashcav stock by pet i t ioners, as further ref lected in the indemnif icat lon

agreements. Pet i t ioners maintain that the purchase pr ice of the stock would

have been reduced by the lesser value of the corporate stock lf a true balance

sheet of the corporat ion had been disclosed by the sel lers.  The Audlt  Divis ion

asserts,  by contrast,  that thls l tabl l i ty f rom Cashman and Caval iere l tas not a

debt fron them to the taxpayers but was nerely a ser ies of capital  contr lbut ions

by the pet i t loners to the corporat ion, and that any lLabi l l ty was owed to the

pet i t loners by the corporat lon.

f)  Each pett t ioner treated the l ten dl f ferent ly on his return.

Mr. Kaufman deduct.d $:1,000.00 as a miscel laneous i tenized deduct lon on

Schedule A of Federal  Form 1040 as a t 'business bad debt".  Mr. Lynch treated

the l teur as a non-business bad debt,  c laiming the $311000.00 as a short- term

capltal  loss, on Schedule D of his Form 1040, and produclng a maximum capital

loss  deduct lon  o f  $3 ,000.00 .

8. Pet i t ioners also contest the lnposit ion of the negl lgence penalt les

[Tax Law S685(b)]  assert lng that the adJustments involved are technical .

CONCLUSIONS OF LAW

A. That in accordance with Findings of Fact "6a -

by Cashcav for Lts f iscal  year ending June 30, 1980 was

claimed, but was $6 r467,16 fol lowing recomputat ion. The

ft t ,  the loss sustalned

n o t  $ 2 2 , 8 9 6 . 8 3 ,  a s

Audit  Dlvis ion's denial
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of each pet l t ionerrs clalmed $1L1448.00 loss pass-through was, at the t ine of

audlt ,  proper.  However,  in view of the recomputat lon subsequent to audlt ,

pet i t loners are each ent i t led to a loss pass-through in the reduced amount of

$ 3 , 2 3 3 . 5 8  ( g  F i n d l n g  o f  F a c t  r ' 6 - f r r ) .

B. That as to the quest ion of pet l t lonersr ent l t lement to a loss earryback

premised on Cashcavts al leged net operat ing loss for i ts f lscal  year ended

June 30, 1981, there has been no showing that amended returns or a claim for

refund was flled and denied (or not acted upon wlthin sLx nonths and thus

deemed denied).  Accordingly,  no decision ls made with regard to such issue of

loss carrybacks.

C. That Internal Revenue Code section 166 allows a deduction for any

bona-f lde debt obl lgat ion whtch, dur ing a glven tax year,  becomes worthless (or

in some cases, part ial ly worthless).  Sald sect ion also provides for a dist lnct lon

between the tax treatment of business versus non-business bad debts, such that

a business bad debt ls deduct ible ln fu1l  ln the year i t  becomes hrorthless

whl le a non-buslness bad debt is deduct ible as a short- term capital  loss,

subjeet to offset against capital  gains and to carryforward provtsions.

Final ly,  Code sect ion 166(d) (2) def ines a non-business debt to be a debt other

than:

" (A) a debt created or acquired (as the case nay be) in connec-
t ion with a trade or business of the taxpayer;  or

(B) a debt the loss from the worthlessness of which is Lncurred
in the taxpayerts trade or business.t t

D. That the burden of proof is upon the taxpayers to establ ish that a bad

debt becane worthless ln the year in which l t  was deducted [5 Mertens, Law of

Federa l  Income Taxat ion ,  S30.79 ;  Tax  Law $689(e)1 .
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E. That petitl-oners have failed to sustain the burden of provlng entltlement

to a bad debt deduct ion for 1980. Whl le Mr. Caval iere's l iabi l i ty v ia the

promissory notes was discharged by bankruptclr there remalns the question of how

his one-third ownership interest ln Cashcav devolved to pet i t ioners and what,

i f  any, benefLt lnured to pet i t ioners as a result  thereof.  More important lyr

howeverr. ls the lack of evidence concerning what efforts, lf any, were undertaken

to col lect agalnst Mr. Cashman. Other than general  test inony that he was

t'never availablerr, there is no showlng of any efforts to col-lect against Mr. Cashman

as one of the parties jolntly and severally liabl-e under the indemnlflcation

agreements for the amounts pald by pet l t loners. Accordingl-y '  based on al l  the

facts and clrcumstances presented, pet i t ioners have not proven the worthlessness

of the debt and have not proven ent l t lement to a bad debt deduct ion.

F. That petltloners have not shown such facts or circumstances as would

warrant reduction or cancellation of the penalties inposed pursuant to Tax Law

sect ion 685(b).  Accordlngly,  such penal- t ies, as recomputed, are sustained.

G. That the petitions of Sheldon Kaufman and Patricla Kaufman and of

Kenneth M. Lynch are granted to the extent indicated ln ConclusLon of Law ttA",

but are ln al l  other respects denied, and the not lces of def ic iencyr as reduced

and recomputed prior to hearlng and as further recomputed in accordance herewlth'

are sustained.

DATED: Albany, New York

N0V 0 ? 19p']
STATE TAX COMMISSION

PRESIDENT

COWISSIONER,

COMMISSI


