
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Mac Katz

for Redetermlnat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under Article
22 of the Tax Law and New York City Personal
Income Tax under Chapter 46, Ti t1e T of the
Adnlnistrat ive Code of the City of New York for
the Years L976 and 1977.

That deponent further
herein and that the address
of  the  pe t l t ioner .

Sworn to before me this
l5 th  day  o f  Apr i l ,  1985.

State of New York :
s s .  :

County of Al-bany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
15th day of Apri l ,  1985, he served the wlthin not ice of Declsion by cert l f ied
mai l  upon Mac Katz, the pet i t ioner in the withln proceedlng, bI encl-oslng a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Mac Katz
1530 Pa l - i sade Ave. ,  Apt .  15N
Ft .  Lee,  NJ  07024

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF MAILING

says that the said addressee is the pet l t ioner
set forth on said r.itrapper ls the last known address



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  1 2 2 2 7

A p r i l  1 5 ,  1 9 8 5

Mac Katz
1 5 3 0  P a l i s a d e  A v e . ,  A p t .  1 5 N
Ft .  Lee,  NJ  07024

Dear  Mr .  Katz :

Please take not ice of the Decision of the State Tax Cournlssion enclosed
herewith.

You have now exhausted your right of review at the adninistrative 1evel.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t l -e T of

' the Adminl-strat j .ve Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Conmlssion may be inst i tuted only
under Artlcle 78 of the Civil Practl-ce Law and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, withln 4 nonths from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unit
Bul lding i l9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t lve
Stephen Krass
Krass, Keschner & Lund,
419 Park  Ave.  S .
New York, NY 10157
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Mac Katz

for Redeterminat lon of a Def lc ieney or for Refund
of New York State Personal Income Tax under Article
22 of the Tax Law and New York Clty Personal
Income Tax under Chapter 46, Title T of the
Adninistrative Code of the Clty of New York for
the Years 1976 and L977.

AFFIDAVIT OF I.{AILING

State of New York :
s s .  :

County of Al-bany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Coumission, that he is over 18 years of age, and that on the
15th day of Aprl l ,  1985, he served the hr i thln not ice of Decision by cert i f ied
mai l  upon Stephen Krass, the representat ive of the pet i t loner ln the wlthin
proceeding, by enclosi .ng a true copy thereof in a securely sealed postpald
rf ,rapper addressed as fol lows:

Stephen Krass
Krass ,  Keschner  &  Lund,  P .C.
419 Park  Ave.  S .
New York ,  NY 10157

and by deposit lng same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
l-ast known address of the representat lve of the pet i t ioner.

Sworn to before ne thl.s
15 th  day  o f  Apr i l ,  1985.

Author ized to adnin is ter  oaths
pursuant  to Tax Law sect lon L74



STATE OF NELI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mac Katz :

for Redeterminat lon of a DefLclency or for Refund :
of New York State Personal Income Tax under Article
22 of the Tax Law and New York Clty Personal :
Income Tax under Chapter 46, Ti t le T of the
Adninistrative Code of the Clty of New York for :
the  Years  1976 and 1977.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commisslon, that he ls over 18 years of age, and that on the
15th day of Apri l ,  1985, he served the wlthin not i .ce of Decislon by cert i f led
mai l  upon Stephen Krass, the representat ive of the pet i t ioner l"n the within
proceedinB, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Stephen Krass
Krass ,  Keschner  &  Lund,  P .C.
419 Park  Ave.  S .
New York, NY 10157

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee is the representat lve
of the pet i t ioner herein and that the address set forth on said rrrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne this
15 th  day  o f  Apr i l - ,  1985.

Authorlzed to adninister oaths
pursuant to Tax Law section L74



STATE OF NEI^] YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MAC KATZ

for Redeterminat lon of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Tl t le T of the Adninistrat lve Code of the City
of New York for the Years 1976 and L977.

DECISION

Peti t ioner,  Mac Katz, 1530 pal lsade Avenue, Apt.  l5N, Fort  Lee, New Jersey

07024' f i led a petLt ion for redetermlnat ion of a def ic iency or for refund of

New York State personal income tax under Artlcle 22 of the Tax Law and New York

City personal income tax under Chapter 46, Tl t le T of the Adnlnistrat ive Code

of the Ctty of New York for the years 1976 and, 1977 (File Nos. 32400 and

3247s).

A snall clains hearlng was held before

at the off ices of the State Tax Conmlssion,

New York ,  on  October  3 ,  1984 a t  9 :15  A.M.

Krass, Esq. The Audlt  Divis ion appeared by

E s q . r  o f  c o u n s e l ) .

Al len Caplowaith, Hearing OffLcer,

l\vo World Trade Center, New York,

Pet l t ioner appeared by Stephen J.

John P. Dugan, Esq. ( Irwin Levyl

ISSUE

lJhether pet i t ioner,  Mac Katz, is subject to penalt ies pursuant to sect ion

685(C) of the Tax Law and sect ion T46-185.0(g) of the Adninistrat ive Code of

the City of New York, as a person who wi l l fu l ty fai led to col lect,  t ruthful ly

account for and Pay over the New York State and City withholdlng taxes due fron

Bright Paper Box Co.,  Inc. for the years 1976 and, 1977.
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FINDINGS OF FACT

1.  Br igh t  Paper  Box  Co. ,  Inc .  (here ina f te r

Flushing Avenue, Brooklyn, New York 1L237, fai led

and New York Clty personal lncome taxes rdithheld

for per iods as fol lows:

WITHHOLDING TAX PERIOD

December  1 ,  1976 th rough December  31 ,  1976
January I ,  1977 through December 31, 1977

t t t he  co rpo ra t i on t ' ) ,  1819

to pay over New York State

from the wages of its empl-oyees

AMOI]NT

$  430 .90
$2 ,473 .65

2. Pursuant to tr i ro (2) Accounts Receivable Systen computer Prlntoutsr the

aforestated amount due for Decenber,  1976 was solely wlth respect to unpaid New

York State taxes. The aforestated amount due for the full taxable year 1977

r ras  compr lsed o f  $1 ,892.40  due fo r  unpa id  New York  S ta te  taxes  and $581.25  due

for unpaid New York City taxes.

3. On January 28, 1980, the Audlt  Divis ion issued a Statement of Def ic lency

in eonjunct ion rdi th a Not ice of Def ic lency against Mac Katz (herelnafter

rrpet i t ionert ' )  wherein a penalty was asserted pursuant to sect ion 685(g) of the

Tax Law for an amount equal to the New York StaLe withholdlng taxes due from

the corpora t ion  fo r  the  per iod  December  1 ,  1976 th rough December  31 ,  1976.

4. On July 28, 1980, the Audit  Divls ion issued a Statement of Def ic iency

in conjunct ion with a Not ice of Def ic iency against petLt ioner wherein penalt ies

were asserted pursuant to sect lons 085(g) of the Tax Law and T46-14S.0(g) of

the Adninistrative Code of the City of New York for an amount equal to the

total  New York State and City r4r i thholding taxes due from the corporat ion for

the calendar year 1977. Such penalt . ies l rere asserted for both periods at issue

on the grounds that pet i t ioner rdas a person required to co11ect,  t ruthful ly

account for and pay over said taxes and that he wi l l fu l ly fal led to do so.
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5. During the periods at lssue herein pet i t ioner ! f ,as Vlce Presldent of

the corporation. Alex Goodman tras the President. Petitioner and Mr. Goodman

each o\rned f i f ty percent of the corporate stock.

6. Both pet i t loner and Mr. Goodman were authorlzed signator ies to the

corporat ionts checking account.  A11 corporate checks required the signature of

each man.

7. Pet i t ioner claimed that his dut i -es and responslbi l l t ies encompassed

outside sales and cl ient entertainnent exclusively.  Mr. Goodman, he argued,

lras responsible for al l  the managerial  and f inancial  aspects of the buslness.

8. Pet i . t ioner contended that he was not a person responsible for the

collection and payment of the withholding taxes at issue; however, no documentary

evl-dence was offered i-n support  of  such content ion.

9. The corporat lon ls no longer in buslness. Slnce i ts lncept lon in or

about 1965, pet i t ioner did, on occasion, s ign corporate tax returns, prepare

payrol l  records and prepare payrol l  checks.

CONCLUSIONS OF LAW

A. That sect lon 685(g) of the Tax Law provides that:

"Any person required to col lect,  t ruthful ly account for,  and pay over
the tax lmposed by thls art ic le who w111fu1-1y fal ls to col lect such
tax or truthfully account for and pay over such tax or wi11fully
attempts in any manner to evade or defeat the tax or the paynent
thereof,  shal l ,  in addit ion to other penalt ies provided by 1aw, be
l lable to a penalty equal to the total  amount of the tax evaded, or
not col lected, or not accounted for and paid over."

That for New York City purposes, sect ion T46-185.0(g) of the Adninistrat lve

Code of the City of New York contalns a simi lar provision.

B. That sect lons 685(n) of the Tax Law and T46-185.0(n) of the Administrat ive

Code of the City of New York provide that,  for purposes of subdlvis lon (g) '  the

term person:
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r ' I I ]ncludes an lndj-vidual,  corporat lon or partnership or an off icer
or employee of any corporat ion ( incl-uding a dissolved corporat ion),
or a member or employee of any partnershlp, who as such off lcer,
employee, or member is under a duty to perform the act in respect of
whlch the violat ion occurs.fr

C. That pet i t ioner Mac Katz has fai- led to sustain hls burden of proof,

imposed pursuant to sect i .ons 689(e) of the Tax Law and T46-189.0(e) of the

Administrative Code of the City of New York, to show that he htas not a person

required to col lect,  t ruthful ly account for and pay over the New York State and

City withholding taxed of the corporat ion for the periods at issue herein'  who

wil l fu l ly fai led to do so. AccordJ.ngly,  pet i t ioner is subject to the penalt les

inposed pursuant to sect ions 685(g) of the Tax Law and T46-185.0(g) of the

Adnlnistrat ive Code of the City of New York.

D. That the pet l t ion of Mac Katz is denied and the two not ices of def ic iency

dated January 28, 1980 and July 28, 1980 are sustained.

DATED: Albany, New York

APR 1 5 1985
STATE TAX COMMISSION

COMMISSIONER


