
STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i tLon
o f

Louise Kaplan

for Redeterminat ion of a Def ic lency or Revision
of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 8  &  1 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he ls over 18 years of age, and that on the
7th d.ay of November, 1985, he served the within not ice of Declsion by cert l f ied
mai l  upon Louise Kaplan, the pet i t ioner ln the within proceedlng, by enclosing
a true copy thereof ln a securel-y sealed postpald hrrapper addressed as fol lows:

Louise Kaplan
30 Vassar  S t .
S ta ten  Is land,  NY 10314

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off l -ce under the exclusive care and custody of the Unlted States PostaL
Service wlthin the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before ne this
7th day of November, 1985.

pursuant to Tax Law section 174

says that  the sald addressee is  the pet i t loner

set forth on said wrapper ls the last known address

Authorized to ter oat



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t lon
o f

Louise Kaplan

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determination or Refund of Personal Income
Tax under Ar t ic le  22 of  the Tax Law for  the Years
1978  &  1979 .

AFFIDAVIT OF MAILING

State of New York :
ss .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the wlthln not ice of Decisl"on by cert l f ied
mai l  upon Scott  J.  Mi lchnan, the represent,at ive of the pet i t ioner in the wlthi .n
proceeding, by enclosing a true copy thereof ln a securely sealed postpaid
wrapper addressed as fol lows:

Scott  J.  Ml lchman
299 Broadway, Sulte I42O
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the reprcsentat ive
of the pet i t ioner herein and that the address set forth on said l rraPPer ls the
last known address of the representat ive of the pet l t ioner.

Sworn to before me th is
7 th  day  o f  November ,  1985 .

thor i  zed
pursuant to Tax Law sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November  7 ,  1985

Louise Kaplan
3 0  V a s s a r  S t .
S ta ten  Is land,  NY 10314

Dear  Mrs .  Kap lan :

Please take not ice of the Decision of the State Tax Cournr ission enclosed
herewlth.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive 1evel .
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceedlng ln  cour t  to  rev ie l t  an

adverse decis ion by the State Tax Commi.ss lon may be inst l tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be coutmenced ln the
Supreue Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom the

da te  o f  t h i s  no t i ce .

Inquiries concerning the computatlon of tax due or refund allowed in accordance
w i th  t h i s  dec l s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat lon Unit
Bui lding i f  9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner  t  s  Representa t ive
Scott  J.  Mi lchnan
299 Broadway,  Su i te  l42O
New York, NY 10007
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet l t lon

o f

LOUISE KAPLAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under AttLcLe 22
of the Tax Law for the Years 1978 and L979.

DECISION

Petl t ioner,  Louise Kaplan, 30 Vassar Street,  Staten Island, New York

10314, f l led a pet i t lon for redeterminat ion of a def ic iency or for refund of

personal lncome tax under Article 22 of the Tax Law for the years 1978 and 1979

(Fi le No. 36194) .

A formal hearing was eommenced before Dennis M. Gal l iher,  Hearing Off icer '

at  the off ices of the State Tax Comrnission, Two lJor ld Trade Center,  New York,

New York, on July 12, 1984 at 1:15 P.M. and was cont inued to concluslon before

the  same l lear ing  Of f i cer  a t  the  same loca t ion  on  Apr l l  2 ,  1985 a t  9 :15  A.M. ,

wlth al l  br lefs to be submitted by August 2, 1985. Pet i t ioner appeared by

Scott  J.  Mi lchnan, Esq. The Audit  Divis ion appeared on July 12, 1984 by

John P. Dugan, Esq. ( Irv ing Atkins, Esq.,  of  counsel)  '  and on Aprl l  2,  1985 by

John P.  Dugan,  Esq.  (Pau l  A .  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioner signed and f l led joint  New York State income tax

resident returns with her husband for the years 1978 and L979.

I I .  Whether,  i f  pet l" t loner signed and f l led joint  returns as described'

she is l iable for addit ional personal lncome tax plus penalty and interest for

such years, or rather qual i f ies for rel ief  therefrom as an t t innocent spouserr.
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FINDINGS OF FACT

1. For each of the years 1978 and 1979, New York State income tax resident

returns were timely received by the Audit Divi.sion in the names of Gary L.

Kaplan and pet i t ioner,  Loulse Kaplan, husband and wife.  These returns were

f i led  under  f l l l .ng  s ta tus  "3"  ( i .e .  "mar r ied  f l l i ng  jo in t  re tu rn" ) ,  re f lec ted

al l  income as having been earned by Gary L. Kaplan, lndicated pet i t ioner 's

occupat ion as "housewife" and ref lected signatures of Gary L. Kaplan and

pet i t ioner,  Louise Kaplan.

2. In or about 1981, Gary L. Kaplan was convicted of embezzl ing fron his

employer  the  sums o f  $S,108.82  in  1978 and $174,557.46  Ln  L979,

3. On Septerober 10, 1981, fol lowlng an audit  by l ts Special  Invest igat ions

Bureau, the Audit  Divis ion issued to pet l t loner and to Gary L. Kaplan a single

Notice of Def ic iency assert ing addit l .onal personal lncome tax due for the years

1978 and 1979 Ln the aggregate amount of $32,063.21, plus a fraud penalty

pursuant to Tax Law sect ion 685(e) egual to f l f ty percent of the asserted

def ic lencyr plus lnterest.  The asserted def ic iency rdas preni"sed upon lncluslon

of the funds embezzled by Gary L. Kaplan as additional incoue subject to tax,

with pet i t lonerrs l iabi l l ty based upon the f i l ing of a joint  return for each of

the years in quest i .on. l

4.  Pet l t ioner was not euployed during the years in quest ion and spent her

t,ime in the care and upbringing of her two minor chi.ldren. Petitloner rtas not

l"n any manner involved in or party to the embezzlement perpetrated by Gary L.

Pet i t ioner t imely f i led
There is no evidence in
protested the Not, ice of

a pet i t ion protest ing the Not lce of  Def ic l -ency.
the record to indlcate that Gary L. Kaplan tinely
De f l c l ency .
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Kaplan, nor did she know of the enbezzlement untll Mr. Kaplan Iras indicted for

th is  c r ine .

5. During the years in quest, ion, Gary L. Kaplan alone handled al l  of  the

fani lyrs f inances, including grocery shopplng and paying al l  bi l ls,  and pet i t loner

was not allowed to open any mail nor \das she given (or glven access to) any

funds. A port ion of the embezzled funds were al legedly used by Gary L. Kaplan

to purchase a Chevrolet Corvette autornobi le and a large boat.  Pet l t ioner was

not al lowed access to these i tems nor did she ever use them.

5. Pet i t ioner test i . f ied that she did not prepare, s lgn or f l le any tax

returns tor L978 or 1979, and did not bel ieve she was required to f l le any

returns. She did see Gary L. Kaplan worklng on tax returns at var ious t imes,

but she never asked questions or became involved with hln in this work.

7. Pet i t ionerrs signature, as appearing on the two tax returns ln quest iont

is dlst inct ly di f ferent from her slgnature as appearlng on other documents

introduced in evidence, lncluding a notar lzed power of at torney and her pet i t ion.

Furthermore, handwri t ing expert  Fel lx Klein test i f led that,  in hls opinion'  the

thro returns ln questlon had not been signed by the pet,itioner but rather rrere

clearly forgerl"es.

8. At the commencement of the hearing on Apri l  2,  1985, the Audlt  Divls ion

withdrew i ts assert ion of the fraud penalty [Tax Law sect ion 585(e)] '  and

asserted ln i t ,s place the ( lesser) negJ-l"gence penalty provlded for by Tax Law

s e c t i o n  6 8 5 ( b ) .

CONCLUSIONS OF LAIII

A. That the burden of proof in any hearing under Art ic le 22 of the Tax

Law is governed by sect ion 689(e) of the Tax Law, which in pert inent Part

p rov ides :
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"(e) Burden of proof.  -  In any case before the tax conrmission under
this art ic le,  the burden of proof shal l  be upon the pet i t ioner except
for the fol lowing issues, as to whlch the burden of proof shal l  be
upon the tax commission:

(1) whether the pet i t loner has been gul l ty of  f raud with intent
t o  e v a d e  t a x ; . . . t t .

B. That petitioner rdas not enployed nor dld she otherwise have any income

(or i tens of tax preference) subject to tax during ei ther 1978 or 1979.

Aecordingly,  pet i t ioner \ i ras not required to f i le federal  lncome tax returns for

s u c h  y e a r s  ( s e e  I . R . C .  $ 6 0 1 1 ,  6 O L 2 ) .

Ilowever, notwithstanding that pet,itioner had no income and was not

required to f i le returns, she could have chosen to f i le tax returns for ei ther

or both years, including joint  returns with her husband, Gary L. Kaplan (I .R.C.

$ 6 0 1 3 ) .

C. That Tax Law sect ion 611(b) provides, in relevant part ,  as fol lows:

"Ilusband and wife.

(1) I f  the Federal  taxable income of husband or wife is deter-
mined on a separate Federal return, thei.r New York taxable incones
sha1l be separately determined.

(2) I f  the Federal  taxable income of husband and wlfe ls deter-
mlned on a joint  Federal  return, or i f  nei ther f l les a Federal
re tu rn :

(A) thelr  tax shal l  be deternined on their  jo lnt  New York
taxabl-e lncome, or

(B) separate taxes may be determlned on their  separate
New York taxable incomes if they so elect and lf they
conply with the requlrements of the tax comlssion in
sett ing forth lnformatlon on a si .ngle form."

D.  That  Tax  Law sec t ion  651(a)  p rov ides ,  in  per t inent  par t '  as  fo l lows:

"General .  On or before the f i f teenth day of the fourth month
following the close of a taxable year, an income tax return under
thls art ic le shal1 be made and f l led by or for:
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(1) (A) every resident individual required to f l le a Federal
income tax return for the taxable year, or (B) having New York
adjusted gross incone for the taxable year,  determined under sect ion
six hundred twelve, in excess of the sum of his New York personal
exemptions, provided his New York adjusted gross lncome for the
taxable year is more than two thousand five hundred dollars or in the
case of any husband and wlfe whose New York adjusted gross income for
the taxable year determined jointl-y, i.s more than five thousand
dol lars,  or the aggregate of whose New York adjusted gross lncome for
the taxable year,  determlned separately,  is more than f ive thousand
dol lars,  or (C) having any i tems of tax preference in excess of the
specif ic deduct lon provided ln subsect ion (c) of  sect ion six hundred
twenty-two l 

rr .

E. That i f  a (New York) resldent husband and wife f l le a joi .nt  Federal

return:

"(1) They are required to f i le a joint  New York income tax
return and their  l labiHt ies are jolnt  and several ,  exeept as provided
in sect i .on 651(b)(5) of the Tax Law (the New York f lnnocent Spousef
prov is ion)  o r  sec t ion  685(e)  ( f raud pena l ty ) ;  o r

(2) They may elect to f i le separate returns on the conbined
form, ln which event thelr  tax l labi l i t ies are to be separate, except
as provided in sect ion 651(b)(4) (regardlng wlthheld taxes and
est imated payments) .  "  [Tax Law $651 (b) (2) ]  .

F. That based upon the foregoing, had pet i t ioner in fact f i led joint

Federal  returns with Gary L. Kaplan (even though not required to f i le any

returns) and fai led to elect with Mr. Kaplan to f l " le separate New York State

returns, l iabi l i ty for tax on the addit lonal income at issue would be a joint

and several  l iabi l i ty,  lncluding pet i t ioner.  However,  based uPon the docunentary

evidence submitted, and giving weight also to pet i t ionerrs credible test imony,

i t  ls c lear that pet i t ioner did not f i le a joint  Federal  return with her

husband, Gary L. Kaplan, for ei ther of the years at issue. The slgnature on

the Federal  returns submitt ,ed in evidence is patent ly dl f ferent from pet i t ionerrs

signature on several  other documents, and was adjudged a forgery of pet i t ionerts

signature by a handhrr i t ing expert .  Accordingly,  s i-nce pet i t ioner dld not jo ln

ln the f i l ing of jo int  Federal-  returns for 1978 or L979 and was not otherwise
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reguired to f i le Federal  or New York State tax returns for such years, she

not l iable for the def ic iency issued based on addit ional unreported income

Mr. Kaplan

i s

o f

G. That Issue "I I"  is

H. That the perlr ion

Defic lency dated September

DATED: Albany, New York

NOv 0 7 1985

rendered moot.

of Loul-se Kaplan is hereby granted and the Notlce of

10, 1981 cancel led lnsofar as i t  appl ies to Louise Kaplan.

STATE TAX COMMISSION

COMMISSIONER

COMMISS

PRESIDENT


