
State of New York :
ss .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Coronission, that he ls over 18 years of age, and that on the
16th  day  o f  Ju ly ,  1985,  he  served the  w l th in  no t lce  o f  Dec is ion  by  cer t i f ied
mai l  upon Albert  A. & Ti l l ie Kaplan, the pet i tLoners in the withln proceedlng,
by enclosing a true copy thereof ln a securely sealed postpaid wrapper
addressed as fol lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Albert  A. & Ti l l te Kaplan :

for Redeterminat ion of a Def lctency or for Refund :
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York City Personal :
Incone Tax under Chapter 46, Ti t le T of the
Administrat lve Code of the City of New York for :
t h e  Y e a r  1 9 7 7 .

Albert  A. & T1111e Kaplan
460 Glenheath Dr.
Hendersonvl l le,  NC 28739

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
16 th  day  o f  Ju ly ,  1985.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that  the said addressee is  the Pet i t ioner
forth on said htrapper is the last known address

Author ized
pursuant to

to
Tax Law sect ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

Ju ly  16 ,  1985

Albert  A. & Ti l l ie Kaplan
460 Glenheath Dr,
Hendersonvi l le,  NC 28739

Dear Mr. & Mrs. Kaplan:

Please take not, ice of the Decislon of the State Tax CommlssLon enclosed
herewlth.

You have now exhausted your right of revlew at the administrative level.
Pursuant to sect ion(s) 690 & l3I2 of the Tax Law and Chapter 46, Tl t le T of
the Adninistrat ive Code of the City of New York, a proceeding in court  to
revlew an adverse decision by the Stat.e Tax Commission may be instLtuted only
under Art lc le 78 of the Civl l  Pract ice Law and Rules, and must be counenced ln
the Supreme Court of  the State of New York, Albany County, withln 4 months frou
the  da te  o f  th is  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with this deci .s ion may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Lt t igat ion Unit
Bullding lt9, State Caropus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
:

ALBERT A. KAPLAN AND TILLIE KAPLAN

for  Redeterminat lon of  a Def ic iency or  for
Refund of New York State Personal Income Tax :
under Article 22 of the Tax Law and New York
Ci ty  Personal  Income Tax under Chapter  46,  :
T l t le  T of  the Admlnis t rat ive Code of  the
C i t y  o f  New York  f o r  t he  Yea r  L977 .  :

DECISION

Peti t ioners, Albert  A. Kaplan and Ti l l ie Kaplan, 460 Glenheath Drive'

I lendersonvi l le,  North Carol ina 28739, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of New York State personal income tax under

Art ic le 22 of the Tax Law and New York City personal income tax under Chapter 46'

Title T of the Administrative Code of the City of New York for tt:,e year 1977

( F i l e  N o .  3 4 5 5 8 )  .

On Apri l  25, 1985, pet i t ioners waived the r ight to a hearing and requested

, that a decision be rendered by the State Tax Commission based upon the Department

of Taxat ion and Finance f i le.  Upon review of the record, the State Tax Commission

hereby renders the fol lowing decision.

ISSUES

I .  Whether  the  Aud i t  D iv is ion  proper ly  d isa l lowed a l l  bu t  $1 ,000.00  o f

pe t i t j -oner  A lber t  A .  Kap lanrs  cap i ta l  loss  deduct ion  o f  $5 ,383.00  fo r  the  year

r 9 7 7 .

I I .  Whether the Audit  Divis ion properly recomputed pet i t ioner Albert  A.

Kap lanrs  tax  l iab i l i t y  fo r  the  year  1977.
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FINDINGS OF FACT

1. Albert  A. Kaplan and Ti l l ie Kaplan t i rnely f i led a New York State

Income Tax Resident Return (with New York City Personal Income Tax) on form

IT-201 /208 f .or the year 1977 under f i l ing status "marr ied f i l tng separately on

one return" whereon pet i t ioner Albert  A. Kaplan reported a capital  loss in the

a m o u n t  o f  $ 5 , 3 8 3 . 0 0 .

2. On December 18, 1980, as a result  of  information obtained from the

Federal /State Tape Match Prograu, the Audit  Divis ion lssued a Statement of

Audit  Changes (Assessment Number A80121820lC) to pet i t ioner Albert  A. Kaplan in

the  amount  o f  $335.79 ,  p lus  in te res t  o f  $76.30 ,  fo r  a  to ta l  due o f  $412.09  fo r

the year 1977. Based upon pet i t ionersr reply,  this Statement of Audit  Changes

was subsequent ly cancel led.

3. On March 31, 1981, the Audit  Divis ion issued a new Statement of Audit

Changes (Assessment Number A8f0331073C) which stated that Assessment Number

A80121820lC had been cancel led in ful l  and contained the fol lowing explanat ion:

"The maximum capital loss allowable on a joint return in L977 was
$2,000.00. The maximuu capital  loss al lowable on the return of a
mar r ied  person f i l i ng  separa te ly  was $1 ,000.00 .

Based on information submitted the wife has been al lowed two (2)
exemptions.

The total  standard deduct ion has been al lowed to the husband as this
results in the least addit ional tax.

New Jersey tax of.  $242.84 withheld from wages by Paris Knit t ing Mi1ls
was not remitted to New York and may not be claimed as a payment of
New York St.ate tax. However our computat ion indicates that the tax
actual ly payable to New Jersey and al lowable as a resident credlt  ls
$ 1 1 3 . 0 0 . "

4 .  Pet i tLoners?  1977 New York  tax  l iab i l i t y  was ,  there fore ,  recomPuted in

the following manner:
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triages
In te res t
Dividends
Capital  loss
Total New York Income
Standard deduct ion
Balance
Exemptions
New York Taxable Income

$  5 ,623 .00
5  , 897  . 00
4 ,422 .00

(  1  ,000  .00 )
$  14 ,  942 .00

2 ,000 .00
$L2 ,942 .00

650 .00
w7w6

S t a t e

Wife

$13 ,600 .00

$13 ,600 .00

$TtEdd.-00
I  ,  300 .00

Ftz ' :60.oo

Clry
Husband Wife

Husband

New York Tax
Resident credit

Ilusband Wif e

$623 .36
1  13  . 00

N e t  N e w  Y o r k  t a x  $ 5 1 0 . 3 6  $ 6 2 4 . 0 0  $ 2 4 3 . 8 8  $ 2 4 4 . 1 0
N e w  Y o r k  t a x  w i t h h e l d  . 2 8  5 8 7 . 3 0  1 0 7 . 0 3  2 3 0 . 0 0
Balance $510=.oE $:om $Tt6.g5 FlAm
T a x  p a i d  w i t h  r e t u r n  $ 1 9 4 . 8 0  1 0 3 . 7 7  3 6 . 7 0  4 0 . 2 3  1 4 . 1 0

ADDITIONAL INCOME TAX DUE $406.31 $ 96.62 $502.93

5.  0n  Apr i l  8 ,  1981,  the  Aud i t  D iv ls ion  issued a  Not ice  o f  Def ic iency

against pet i t ioner Albert  A. Kaplan in the amount of $502.93, plus interest of

$ 1 2 6 . 6 2 ,  f o r  a  t o t a l  d u e  o f  $ 6 2 9 . 5 5 .

6. Pet i t ioners f i led a Perfected Pet i t ion wherein they acknowledge error

in their  1977 capLtal  loss deduct ion, but quest l-on the recomputat ion of 1977

tax l iabi l i ty by the Audit  Divis ion. l

7.  Pet, i t ioners submit, ted no evidence to show that pet i t ioner Albert  A.

Kap lan  is  en t i t led  to  a  cap i ta l  loss  deduct ion  in  excess  o f  $11000.00  fo r  1977,

In correspondence subsequent to the f i l ing of their  Perfected Pet i t ion'
pet i t l -oners have claimed that the ini t ia l  Not ice of Def ic iency was
received by pet i t loners after the expirat ion of the period within which
they would have been permitted to file amended returns for tax years
irnmediately succeeding 1977 to carry forward the excess of the al lowable
loss for I977. The quest ion of capltal  loss carryover in years subsequent
t .o 1977 is not,  however,  in issue in the Not ice of Def ic iency which is
pro tes ted  by  pe t i t ioners .
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nor that the Audit  Divis ion erred in i ts recomputat ion of pet l t ionersr 1977 tax

l iab i l i t y  based on  i t s  d isa l lowance o f  a l l  bu t  $1 ,000.00  o f  pe t i t ioner  A lber t  A .

Kaplanrs capltal  loss deduct ion.

CONCLUSIONS OF LAW

A.  That  dur ing  1977,  sec t ion  1211(b)  o f  the  In te rna l  Revenue Code,  in

per t inent  par t ,  p rov ided:

" (b) other Taxpayers.

(1) In General .  --  In the case of a taxpayer other than a
corporat ion, losses from sales or exchanges of capit .al  assets shal l
be allor.red only to the extent of the gains from such sales or
exchanges, plus ( i f  such losses exceed such gains) whichever of the
f ol lowing i-s smal lest:

(A) the taxable incoue for the taxable year reduced (but not
below zero) by the zero bracket amount'

(B) the appl icable amount I for years beginning before L977,
the  app l tcab le  amount  l s  $1 ,0001,  o r

(C) the sum of --

( i )  the excess of the net short- term capital  loss over
the net long-t.erm capital gain, and

(i i )  one-half  of  the excess of the net long-teru capital
loss over the net short- term capital  gain.

(2) Appf icable Amount.  --  For purPoses of paragraPh (1) (B),  the
term rappl icable amountr means --

(A) $21000 ln the case of any taxable year beginning in
1977; and

(B) $3,000 in the case of any taxable year beginning after
1 9 7 7 .

In the case of a separate return by a husband or wife,  the appl icable
amount shall be one-half of the amount determined under the preceding
sentence.  t t

B. That dur ing 1977, sect ion 612(f)  of  the Tax Law provided:

"( f)  Husband and wife.  --  Tf husband and wife determine their  federal
income tax on a joint return but determine their New York income
taxes separately,  they shal l  determine their  New York adjusted gross
incomes separately as i f  their  federal  adjusted gross income had been

determined separately.  "
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C.  That  dur ing  1977,  sec t lon  T46-112.0( f )  o f  Chapter  46 ,  T i t le  T  o f  the

Adrninistrat ive Code of the City of New York provided:

r ' ( f )  Husband and wife.  --  I f  husband and wife determine their  federal
income tax on a joint  return but determine their  c i ty income taxes
separately,  they shal l  determine their  c i ty adjusted gross incomes
separately as i f  their  federal  adjusted gross incomes had been
determined separately.  "

D. That by his elect ion to f i le separate State and City income tax

returns for the year 1977, pet i t loner Albert  A. Kaplanfs federal  capital  loss

deduct ion  is  l im i ted  by  sec t ion  1211(b) (2 )  o t  the  In te rna l  Revenue Code to

the  amount  o f  $1 ,000.00 .  Accord ing ly ,  sec t ions  612( f )  o f  the  Tax  Law and

T46-112.0( f )  o f  Chapter  46 ,  T i t le  T  o f  the  Admin is t ra t i ve  Code o f  the  C i ty  o f

New York l ikewise 1lni t  his capltal  loss deduct ion for State and City personal

i n c o m e  t a x  p u r p o s e s  t o  $ 1 , 0 0 0 . 0 0  ( S e e  a l s o  2 0  N Y C R R  1 1 6 . 6 ( d ) ) .

E. That pet i t ioners have fai led to sustain their  burden of proof required

by  sec t ion  689(e)  o f  the  Tax  Law and sec t ion  T46- I89 .0(e)  o f  Chapter  46 ,  T i t le  T

of the Adrninistrative Code of the Clty of New York, to show that the Audit

Divis ion inproperly recomputed their  tax l labi l i ty for the year at lssue.

F. That the pet i t ion of Albert  A. and Ti l l ie Kaplan is denled and the

Notice of Def ic iency dated Apri l  8,  1981 is sustainedl together wlth such

addit ional interest as may be lawful ly owing.

bATED: eidany, New York

JUL 16 1995
STATE TAX COMMISSION

PRESIDENT


