
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

John M. Johnston
AFFIDAVIT OF MAILING

for Redeterminat lon of a Def lc iency or for Refund :
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York Clty Nonresident :
Earnings Tax under Chapter 46, Ti t le U of the
A&ninistrat ive Code of the Cltv of New York for ;
the  Year  L979.

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Comrnlssion, that he is over 18 years of age, and that on the
3rd day of October,  1985, he served the wlthin not lce of Decision by cert i f ied
mai l  upon John M. Johnston, the pet i t ioner in the withln proceedLnB, by
enclosing a t , rue copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

John M. Johnston
c/o Sheehan & Co.
233 Broadway
New York, NY 10007

and by depositl"ng same enclosed
post off lce under the excluslve
Servlce withln the State of New

That deponent further says
hereln and that the address set
o f  the  pe t l t ioner .

Sworn to before me thls
3rd  day  o f  October ,  1985.

in a postpaid properly addressed wrapper in a
care and custody of the Untted States Postal
York .

that the said addressee is the Pet i t ioner
forth on said wrapper is the last known address

Authorlzed to
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAx COMMISSION

In the llatter the Pet i t ion

. JohnstonJohn
AFFIDAVIT OF MAILING

for Redeterninat ion of a Def ic iency or for Refund :
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York City Nonresldent :
Earnings Tax under Chapter 46, Tl" t le U of the
Adninistrative Code of the Cltv of New York for :
the  Year  1979.

State of New York :
s s .  :

County of A1-bany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Conrmission, that he is over 18 years of ager aDd that on the
3rd day of October,  1985, he served the wlthin not ice of Declslon by cert i f ied
mai l  upon Kevin J.  Ryan, the representat ive of the pet i t loner in the wl- thin
proceedlng, by encloslng a true copy thereof in a securely sealed postPaid
I{ traPper addressed as f  ol lows:

Kevin J. Ryan
Sheehan & Company
233 Broadway
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t loner hereln and that the address set forth on said rrrapper is the
last known address of the representat lve of the pet l t loner.

Sworn to before me thi .s
3rd  day  o f  October ,  1985.

Authorized
pursuant to

o f
o f

M

s te r  oa t
sec t lon  174

to admi



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ ]  Y O R K  1 2 2 2 7

O c t o b e r  3 ,  1 9 8 5

John M. Johnston
c/o Sheehan & Co.
233 Broadway
New York, NY 10007

Dear l '1r.  Johnston:

Please take not ice of the Declslon of the State Tax Conmlsslon enclosed
herewith.

You have now exhausted your rlght of revi-ew at the admlnistrative level.
Pursuant t ,o sect ion(s) 690 & 1312 of the Tax Law, a proceeding ln court  to
review an adverse decision by the State Tax Commissl-on may be instituted only
under Artlcle 78 of the Civll Practice Law and Rules, and must be conrmenced ln
the Suprene Court of the State of New York, Albany County, withln 4 months from
the date of this not lce.

Inquiries concerning the computation of tax due or refund allowed ln accordance
with thls decisl"on may be addressed to:

NYS Dept. Taxation and Flnance
taw Bureau - Litigation Unit
Building ll9, St.ate Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t tve
Kevin J. Ryan
Sheehan & Company
233 Broadway
New York, NY 10007
Taxing Bureaut s Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOHN M. JOHNSTON

for Redetermi.nat lon of a Def ic iency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
City Nonresident Earnlngs Tax under Chapter 46,
Ti t le U of the Adninistrat lve Code of the Cltv
o f  New York  fo r  the  Year  L979.

DECISION

Peti t ioner,  John M. Johnston, c/o Sheehan & Co.,  233 Broadway, New York,

New York 10007, f i led a pet i t ion for redetermlnat lon of a def lc iency or for

refund of New York State personal Lncome tax under Art ic le 22 of the Tax Law

and'Ner York City nonresident earnings tax under Chapter 46, Ti t le U of the

Adn ln is t ra t i ve  Code o f  the  C i ty  o f  New York  fo r  the  year  1979 (F l le  No.  45376) .

A hearing was heJ-d before A1len Caplowaith, Hearing Off icer,  at  the

off ices of the State Tax Courrr ission, Two World Trade Center,  New York, New

York, on Apri l  26, 1985 at 10:30 A.I"1. with al l  br iefs to be subnit ted by

It Iay 26, 1985. Pet i t ioner appeared by Kevin J.  Ryan, Esq. The Audlt  Divis ion

appeared by John P. Dugan, Esq. ( I lerbert  Kamrass, Esq.,  of  counsel) .

ISSUE

Whether the

allowable for New

deduct ions clained on pet i t ionerts Federal  Schedule C are

York  S ta te  and C i ty  purposes .

FINDINGS OF FACT

1. John M. Johnston (hereinafter rrpet i t ionerrr)  t lnely f l led a 1979 New

York State Income Tax Nonresident Return (With Clty of New York Nonresident

Earnings Tax) with his wife,  Suzanne Johnston, under f i l ing status t tMarr led

f l l ing separately on gne returnrr.  On such return pet i t ioner reported business
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income attr ibutable to New York sources ot $242,777.00. Annexed thereto was

a copy of pet l t ioner 's 1979 Federal  Schedule C (Prof i t  or Loss From Business

or Profession) whereon he reported gross receipts frour his act iv l t ies as a

lawyer  o f  $301,956.00 ,  less  to t ,a l  deduc t lons  o f  $35,987.00 ,  fo r  a  repor ted  ne t

pro f i t  o f  $265 ,969.00 .  Sa id  ne t  p ro f l r  was  r ru l t ip l ied  by  91  .287.  to  y le ld  the

afores ta ted  por t ion  repor ted  as  a l locab le  to  New York  o f  $242,777.00 .  Pet i t loner ts

business address, as reported on sald schedule was 125 Worth Avenue' Palm Beach,

F lo r lda .

2. On February 11, 1983, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner and his wife wherein pet i t ionerts claimed Schedule C

deductions were disallowed in ful1 based on the followlng explanation:

t t lncome from a business or profession, whlch the taxpayer
operates hinself ,  as a sole proprietor (not as a partner or corporat ion),
is reported ln detai l  on separate Schedule rrcfr  (Forn 1040).

The White and Case Schedule K shows your distributive share of
income to  be  $301,956.00  o f  wh ich  91 .287, ls  a t t r ibu tab le  to  New York
Sta te  sources  fo r  $275,625.44 ,  repox tab le  on  page 2 ,  l ine  1 l  c  o f
your New York State return.

The expenses claimed from your sole proprietor (s lc) at  125 Worth
Avenue, Palm Beach, Flor lda are not al lowable for New York State tax
purposes .  "

3.  The Statement of Audit  Changes also contained an adjustment removlng

pet i t lonerfs New York City unincorporated business tax modif icat lon from his

reported total personal service income. Thls adjustment was conceded by

pet i t ioner and accordingly is not at  issue herein.

4. On Apri l  8,  1983, the Audlt  Divis ion issued a Not ice of Def lc iency

against pet l t loner assert ing addlt ional New York State personal lncome tax of

$3 ,780.29 ,  add,L t lona l  New York  C i ty  nonres ident  earn ings  tax  o f  $214.52 ,  p lus

i n t e r e s t  o f  $ 1  , 3 2 7 . 8 9 ,  f o r  a  t o t a l  d u e  o f  $ 5 , 3 2 2 . 7 0 .



-3-

5. During the year at issue pet i t ioner r^ras a senior partner in White &

Case, a law partnership having i ts pr i ,nci ,pal  of f ice in New York City.

6. The off ice at I25 Worth Avenue, Palm Beach, Flor ida was a satel l i te

of f i ,ce of Whi. te & Case (hereinaf ter " the partnership") .

7 .  Pet i t ioner  d id  no t  conduct  bus iness  dur ing  I979 as  a  so le  Propr ie to r .

H is  g ross  rece ip ts  o f  $301,956.00 ,  as  repor ted  on  h is  Federa l  Schedu le  C,

actual ly represented his dlstr ibut ive share of income from the partnershlp.

8 .  The to ta l  deduc t ions  o f  $35,987.00  c la ined on  pe t i t i .oner 's  Federa l

Schedule C was compri .sed of the fol lowi.ng:

Deduct ion

Automobi le related expenses
Mi scel laneous
Promotion
Gi f ts
Travel other than auto
Depreciat ion
Dues and Publ icat ions
Legal and professional services
Of f i ce  supp l ies
Telephone

TOTAL

Amount

$  2 ,867 .00
L ,582 .00

22 ,953 .00
szs.00

r , 527  .OO
1  ,838 .00

562.00
3 ,600 .  00

335 .00
198 .00

$  35 ,987 .00

9. Pet i t i ,onerrs representat ive al leged that the expenses deducted on

pet i t , ioner I  s Federal  Schedule C represented indirect promotional expenses which

were not reimbursed by the partnershi.p.  He argued that 9I .287" of such expenses

\ i lere properly deduct ible sl .nce 9L.287. of pet i t i ,onerrs distr ibut ive share of

partnership i.ncorre was allocable to New York and the aforestated expenses were

solely attr ibutable to pet i t ionerrs partnership income.

10. The partnership paid all expenses with respect to maintaining the

Flori.da office. Accordl.ng to an excerpt from the partnershlp agreement, the
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partnershiprs pol icy, with respect to the relmbursement of business expenses,

was as fol lows:

t t rBus lness  Expense t  i s  expense  l ncu r red  fo r  nea l s ,  e t c . ,  f o r
c l ients or  counsel  i rnmediate ly  and d i rect ly  ln  connect ion wi th a then
current  of f ice mat ter .

rBusiness Entertainlngr is expense incurred in entertaining
present or prospect ive cl ients when not direct ly connected with a
cur ren t  o f f i ce  mat te r .

Business Expense, as above def ined, should be charged to the
f i rm or,  when appropriate, as when a luncheon conference ls set up at
the  c l len t rs  reques t ,  to  the  c l ien t .

Whi le partners are also expected to do a certain amount of
Business Entertaini .ng, as above def ined, each in accordance with his
own circumstances, the histor ic pol icy of the f i rm has been and
cont inues to be that the expense of such entertaining shal l  be borne
by the indivLdual partner except in special-  s i tuat ions in which a
partner is requested by the f i rm to do specif ic entertaining at f i rn
expense.  t t

11. No evidence, documentary or otherwise, was submitted to show that the

deduct lons clalmed by pet l t loner on hls Federal  Schedule C represented unreimbursed

business expenses connected with his services as a partner in White & Case,

rather than personal or other expenses not so connected with his services as a

par tner .

CONCLUSIONS OF LAW

A. That  sect ion 632(a)  of  the Tax Law provides that  the New York adjusted

gross income of  a nonresldent  ind iv idual  shal l  inc lude:

"(1)  The net  amount  of  i tems of  income, gainr  loss and deduct ion
enter ing in to h is  federal  adJusted gross income, as def ined ln the
laws of  the Uni ted States for  the taxable year '  der ived f rom or
connected wi th New York sources" .

For New York City purposes, the net amount of earnings fron self-enplo)rment

at t r ibutable to New York Ci ty  is  subject  to  New York Ci ty  nonresident  earn ings

tax wi th ln the meaning and intent  of  sect ion U46-2.0(a)  of  the Adminis t rat ive

Code of  the Cl ty  of  New York.
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B. That pet i t loner has fai led to sustaln his burden of proof,  imposed

pursuant  to  sec t ion  689(e)  o f  the  Tax  Law and sec t ion  U46-39.0(e)  o f  the

Administrat ive Code of the City of New York, to show that the deduct ions

clairned on his Federal  Schedule C represented expenses connected wlth his

distr ibut lve share of partnership income derived fron White & Case. Accordingly,

the allocable portion of such deductlons claimed for New York State and City

purposes is not al lowable.

C. That the pet i t ion of John M. Johnston is denled and the Not lce of

Def ic iency dated Apri l  8,  1983 ls sustained together wlth such addit ionaL

interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMMISSION

ocT 0 3 1985 .-Rede@^{PJUI--
PRESIDENT


