
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Stephen L. Johnson

for Redeterminat ion of a Def ic lency or Revision
of a Determinat lon or Refund of Personal Income
Tax under Artlcle 22 of the Tax Law for the Years
1 9 7 8  &  L 9 7 9 ,

AFFIDAVIT OF I'{AILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State 16:c Qsrnrnlsslon, that he is over 18 years of age, and that on the
3 ls t  day  o f  May,  1985,  he  served the  w i th ln  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Stephen L. Johnson, the pet i t ioner in the within proceeding, bY
enclosing a true copy thereof in a securely sealed postpal,d l i l rapper addressed
as fol lows:

Stephen L. Johnson
Staff  Cinciberlant
APO, New York 09678

and by deposit ing same enclosed
post off ice under the excluslve
Service within the State of New

That deponent further says
herein and that the address set
of the pet i . t i .oner.

Sworn to before rre this
31s t  day  o f  May,  1985.

Authoriz
pursuant

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t loner
forth on said wrapper is the last known address

is te}  oatt o
Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  L 2 2 2 7

M a y  3 1 ,  1 9 8 5

Stephen L.  Johnson
Staf f  Cinc iber lant
APO, New York 09678

Dear Mr. Johnson:

Please take not ice of  the Decis ion of  the State Tax Comur iss ion enclosed
herewi th.

You have now exhaust,ed your right of review at the adminlstrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding ln  cour t  to  rev leht  an
adverse decis ion by the State Tax Conmission may be inst i tu ted only under
Art ic le  78 of  the Civ i l  Pract lce Law and Rules,  and must  be commenced in the

Supreme Court ,  o f  the State of  New York,  Albany Countyr  wi th ln 4 months f rom the

da te  o f  t h i s  no t i ce ,

Inquiries concernlng the computation of tax due or refund allowed ln accordance
with this decision mav be addressed to:

NYS Dept .  Taxat ton and Finance
Law Bureau -  L i t igat ion Uni t
Bul ld ing /19,  State Campus
Albany, New York 12227
Phone / l  (518)  457-2070

Very truly yours'

STATE TAX COMMISSION

Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

STEPHEN L. JOHNSON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Years 1978 and L979.

DECISION

Pet i t i one r ,  S tephen  L .  Johnson ,  S ta f f  C inc lbe r l an t ,  APO,  New York  09678 '

f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of  personal

income tax under Ar t ic le  22 of  the Tax Law for  the years 1978 and L979 (Fi le

No. 32673) .

On July 11,  L984,  pet i t ioner  waived a smal1 c la ins hear ing and consented

to submiss ion of  th is  mat ter  to  the State Tax Comur iss ion based on the ent i re

record conta ined in the f i le .  The fo l lowing decis ion is  rendered upon the f i le

as  p resen t l y  cons t i t u ted .

ISSUE

Whether pet i t ioner,  a

government housing outside

income tax purposes.

New York domici l iarv

Nernr York State, was a

who resided aboard ship and in

res ident  fo r  New York  S ta te

FINDINGS OF FACT

1.  Pet i t ioner ,  S tephen L .  Johnson,  f i led  a  New York  S ta te  Income Tax

Resident Return on Form IT-200 for each of the years 1978 and 1979 on which he

l isted his occupat ion as ' rU.S. Navytt .  His home address reported on each return

was USS JFK CV-67 V-2  D iv is ion ,  FPO,  New York  C i ty  09501,  fo r  1978 and IL6-25

167th  St ree t ,  Jamaica ,  New York  11434,  fo r  1979.



2.  The Wage and Tax Statement

Center  for  each year  in  issue showed

S t a t e / C i t y

r97 I
r97 9

3 .

which he

t t 1 .

-2 -

issued to pet i t ioner  by the Navy Finance

the fo l lowing in format ion:

Srate /C i ty Tax Wirhheld
S t a t e / C i t y

Taxable tr{ages

N e w  Y o r k  $ 1 6 3 . 7 8  $ 5 ' 6 7 8 . 4 0
N e w  Y o r k  L 7 6 . 5 4  6 , 0 7 9 . 7 5

Pet i t ioner  submi t ted  an  a f f idav l t  w i th  h ls  1978

at tes ted  to  the  fo l low ing :

Sta te /C i t y
Identifylng Nunber

34-9990000
34-9990000

resident return in

I have not naintained residence nor have I spent more than
th i r ty  (30)  day fs  (s ic )  w i th in  the  s ta te  o f  New York .

I  am residing in the state of Virginia due to my being on
act ive status in the United States Navy.

No other  income has been col lected by me wi th in the state
of  New York because I  have no other  lncome.t t

Said  a f f idav i t  was  s igned on  May 9 ,  1979.

4 .  Pet i t ioner  en l i s ted  in  the  Un i ted  Sta tes  Navy  on  November  18 ,  1977.

on March 24, 1978, he reported for duty aboard the USS John F. Kennedy ("JFK")

CV-67 which was homeported in Norfolk,  Virginia.  From June 1978 unt i l  February

of.  1979, the JFK was on a Mediterranean cruise and upon i ts return was in

drydock in Portsmouth, Virginia.

5 .  On Apr i l  10 ,  
-1980,  

pe t i t ioner  f i led  fo rms IT-113X,  C la in  fo r  Cred i t  o r

Refund of Personal Income Tax and/or Unincorporated Business Tax, on which

refunds were claimed for 1978 and 1979 In the respect ive amounts of $163.78 and

$176.54 .  Sa id  c la ims fo r  re fund s ta ted ,  in te r  a1 ia ,  tha t  (1 )  New York  S ta te

was  h i s  I ega l  s ta te  o f  r es idence ;  (2 )  he  d id  no t  ma in ta in  res idence  no r  had  he

spent  more than th i r ty  days wi th in the State of  New York;  and (3)  s i -nce he

would be t ransferred very shor t ly ,  a l l  correspondence should be sent  to  h is

pa ren ts '  r es idence  wh ich  was  l oca ted  i n  New York  S ta te .  On  Sep tenbe r  3 ,  1980 ,

)

?
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the Audi t  Div is ion sent  pet i t ioner  a Waiver  of  Statutory Not i f icat ion of  Cla in

Disal lowance in which i t  denied said c la i rn on the grounds that :

I tNew York State has constant ly  held that  l iv ing quarters mainta ined
aboard ship does (s ic)  not  const i tu te a pennanent  p lace of  abode.

Since you do not  malnta in a permanent  p lace of  abode outs ide New York
State you are considered to be a res ident  and held taxable to New

York State on income received f rom al l  sources. ' t

On November 12,  1980,  the Audi t  Div is ion sent  pet i t ioner  a formal

not ice of  d isa l lowance of  h ls  c la im for  refund.

6 .  I n  a  l e t t e r  d a t e d  J a n u a r y  2 2 , 1 9 8 1 ,  p e t i t i o n e r  s t a t e d  t h e  f o l l o w i n g :

t 'From March 1978 unt i l  March 1980 I  r^ras statLoned aboard the USS

John F.  Kennedy CV 67 homeported in  Norfo lk ,  VA.  Dur ing that  t ime,
l re ( the ship)  spent  e ight  months overseas in  the Medi terranean Sea.
Llhen we r^rere at home I rnaintained a permanent place at the following

a d d r e s s :

7954 OLd, Ocean View Rd. Apt . 2O2L
Norfo lk ,  VA 235L3

That  Norfo lk  address was my permanent  address outs i -de New York State
dur ing my t ime spent  on the USS John F.  Kennedy CY 67."

7 .  I n  a  l e t t e r  da ted  June  6 ,  L984 ,  pe t i t i one r  s ta ted  as  f o l l ows :

r ' . . .F rom March  1979  un t i l  Janua ry  1980 ,  I  r es ided  i n  qua r te rs
furn ished by the government  in  Por tsmouth,  Vi rg in ia.  I  d id
res ide  a t  7954  Ocean  V iew  Rd . ,  Ap t .  202 ,  No r fo l k ,  V i rg in ia
23513 for  a per iod of  t ine.  A lease agreement  and payrnent  of
rent  was not  necessary for  the convenience of  a thomer so
the re fo re  no  cance l l ed  checks  o r  ren t  rece ip t s  can  be  subn i t t ed . r r

In th is  same let ter ,  he a lso stated that  h is  mi l i tary assignments were as

fo l l ows :

"November 1977 to February 1978
February 1978 to June 1978
June 1978 to February L979
February 1979 to January 1980

Orlando,  F lor lda
Nor fo l k ,  V i rg in ia
Medi terranean Cruise
Por t smou th ,  V i rg in ia  (d rydock ) . "

I  t t  should be noted that Finding of Fact t t7",  supra indicates that pet i t ioner
resided in government quarters in Portsmouth presumably fron February of 1979
unt i l  January of 1980.
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8 .  Dur ing  the  years  1978 and L979,  pe t i t ioner  spent  19  days  and 14  days ,

respect, ively,  in New York State.

9. Pet i t ioner did not submlt any informatj .on as to whether his duty

assignment(s) was permanent or temporary in nature, a descr ipt lon of the

quarters he maintained (furnished, unfurnished, etc.)  in Norfolk and in Portsmouth,

nor any information as to whether such quarters were maintained by hin during

t h e  y e a r  1 9 7 9 .

CONCLUSIONS OF LAI,I

A.  That  any person donic i led i .n  New York is  a res ident  for  income tax

purposes for  a speci f ic  taxable year ,  unless for  that  year  he sat is i fes a l l

three of  the fo l lowing requl rements:  (1)  he mainta lns no permanent  p lace of

abode in th is  State dur ing such year ,  (2)  he mainta ins a permanent  p lace of

abode e lsewhere dur ing such ent i re year ,  and (3)  he spends in the aggregate not

more than 30 days of  the taxable year  ln  th is  State [20 NYCRR I02.2(b)  and

s e c t i o n  6 0 5 ( a ) ( 1 )  o f  t h e  T a x  L a w l .

B. That the determination of whether a serviceman maintains a Permanent

p lace of  abode outs ide New York State is  not  dependent  urere ly  upon whether  the

serv iceman l ives on or  of f  a  mi l i tary base.  This is  only  one of  many factors

to be considered in determin ing whether  a pemanent  p lace of  abode is  mainta ined

outs ide New York State.  Soue of  fhe other  factors inc lude the tyPe and locat ion

of quarters occupied by the taxpayer and how and by whon such quarters are

mainta ined.  Quarters assigned on vessels general ly  do not  qual i fy  as Permanent

p laces of  abode mainta ined by the serv iceman,  absent  proof  of  s igni f icant

specia l  ind ic la of  permanency.  Fur ther ,  the maintenance of  a p lace of  abode

by a serv icenan outs ide New York State general ly  wi l l  not  be considered permanent
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i f  i t  is maintalned only br ief ly dur ing a duty assignrnent of a temporary

nature .

C. That for the years 1978 and 1979, pet i t ioner has met requtrements one

and three set forth in Conclusion of Law "A" supra; however,  he did not meet

requlrement two for 1978 since he has not adduced any proof that he maintalned

a permanent place of abode outside New York State durlng the period January l ,

1978 to March 23, 1978" and he did not sustain his burden of proof that he

maintained a permanent place of abode outside New York State for the remainder

o f  1978.  Thus  pe t i t ioner  d id  no t  meet  a l l  o f  the  s ta tu to ry  c r i te r ia  fo r

treatment as a nonresident for such year.  Pet i t ioner was a resident of New

York State for 1978 wlthin the meaning and intent of  sect ion 605(a) of the Tax

Law.

For the year 1979, pet i t ioner simi lar ly fal led to sustain his burden

of proof imposed by sect ion 689(e) of the Tax Law to show that the quarters

occupied by hin in Norfolk and in Portsmouth were permanent places of abode.

Therefore, he ls considered to be a New York State resident within the meaning

and intent of  sect ion 605(a) of the Tax Law.

D. That the pet i t ion and the claims for refund of Stephen L. Johnson are

denied and the Not ice of Disal lowance l-ssued on November L2, 1980 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAY 3 1 1gg5
PRESIDENT

COI"MISSIONER

COMMISSI


