
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon
o f

Richard & Madellne Jeffery
:

for Redeternlnat ion of a Def ic iency or for Refund :
of Personal Income Tax and Unincorporated Business
Tax under Articles 22 and 23 of the Tax Law and :
New York City Nonresident Earnlngs Tax under
Chapter 46, Ti t le U of the Adninistrat ive Code of :
the Clty of New York for the Years 1978 and 1979.

Richard & MadeLlne Jeffery
657 Pendleton Hi l l -  Rd.
N.  Stonington,  CT 06359

and by deposl-ting same enclosed
post  of f ice under the exclus ive
Serv lce wi th in the State of  New

That deponent further says
herein and that  the address set
of  the pet i t ioner .

Sworn to before me this
28 th  day  o f  June ,  f 985 .

State of New York :
s s .  3

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an empl-oyee
of the State Tax Courmission, that he is over 18 years of age, and that on the
28th day of June, 1985, he served the within notLce of decision by cert i f ied
mai l  upon Rlchard & Madel ine Jeffery,  the pet i t loner in the wlthin proceeding'
by encloslng a true copy thereof in a securely sealed postpald wrapper addressed
as fol lows:

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said wrapper ls the last known address

Authorized to
pursuant to T

inister oaths
Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rlchard & Madel ine Jeffery
:

for Redetermination of a Deficiency or for Refund :
of Personal Incone Tax and Unincorporated Buslness
Tax under Articles 22 and 23 of the Tax Law and :
New York City Nonresident Earnings Tax under
Chapter 46, Ti t le U of the Admlnistrat lve Code of :
the City of New York for the Years 1978 and 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornrnission, that he is over 18 years of age, and that on the
28th day of June, 1985, he served the wlthin not ice of decislon by cert l f ied
mai l  upon Richard I .  Roth, the representat ive of the pet l t ioner ln the withln
proceeding, bI enclosing a true copy thereof ln a securely sealed postpaid
Ltrapper addressed as fol lows:

Rlchard I .  Roth
850 7 th  Ave.
New York, NY 10019

and by deposit lng same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the representat ive
of the pet i t ioner herein and that the address set forth on sald wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne this
28 th  day  o f  June,  1985.

t o i s te r  oa t
pursuant to Tax Law sect lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 28 ,  1985

Rlchard & Madel ine Jeffery
657 Pend le ton  H i l l  Rd.
N.  S ton ing ton ,  CT 06359

Dear  Mr .  &  Mrs .  Je f f e r v :

Please take not lce of  the decis lon of  the Stat ,e Tax Comnlss ion enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, a proceeding ln  cour t  to
rev iew an adverse decis lon by the State Tax Conrmiss lon may be inst i tu ted only
under Ar t lc le  78 of  the Civ i l  Pract , ice Law and Rules,  and must  be conmenced in
the Supreme Court of the Stat,e of New York, Albany County, wlthin 4 months frou
the  da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec l s i on  may  be  add ressed  to :

NYS Dept. Taxati.on and Fj.nance
Law Bureau - Lltigation Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t loner rs  Representa t , i ve
Richard I .  Roth
850 7 th  Ave.
New York, NY 10019
Taxing Bureauf s Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet l t ion

o f

RICHARD AND },IADELINE JEFFERY

for Redeterminat ion of a Def lc lency or for
Refund of Personal Income Tax and Unincorporated
Business Tax under Articles 22 and. 23 of the
Tax Law and New York City Nonresident Earnlngs
Tax under Chapter 46, Ti t le U of the
Adninlstrative Code of the Clty of New York
fo r  the  Years  1978 and 1979.

I .  Whether the unLncorporated commercial

Rlchard Jeffery maintained a regular place of

DECISION

Petl t ioners, Rlchard and Madel- ine Jeffery,  657 Pendl-eton H111 Road, North

Stonington, Connect icut 06359, f i led a pet i t ion for redeternlnat ion of a

deficiency or for refund of personal income tax and unincorporated business tax

under Articles 22 and. 23 of the Tax Law and New York City nonresldent earnings

tax under Chapter 46, Title U of the Adninistratlve Code of the Clty of New

York for the years 1978 and L979 (File No. 45289).

A formal hearing was held before Doris E. Stelnhardt,  Hearing Off lcer,  at

the offlces of the State Tax Comrnlssion, Trro hlorld Trade Center, New York' New

York, on December 13, 1984 at 2245 P.M., with addit lonal documentary evldence

and br iefs to be subnit ted by Januarl  2L, 1985. Pet i t loners appeared. by

Richard I .  Roth, Esq. The Audlt  DLvlsion appeared by John P. Dugan, Esq.

( I rw in  Levy ,  E"q . ,  o f  counse l ) .

ISSUES

photography business of pet l t loner

business outside New York.
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II. I ' ltrether for personal income tax, nonresident earnings tax and unincor-

porated business tax purposes, pet i t loners reaLlzed addlt lonal,  unreported

lncome o f  $4  ,956.48  in  1978.

FINDINGS OF FACT

1. On Apri l  11, 1983, the Audtt  Divis lon issued to pet i t ioners, Rl.chard

and l fadel ine Jeffery,  tno not lces of def ic lency, assert l .ng personal income tax

and unincorporated busLness tax under Articles 22 and 23 of the Tax Law and New

York Clty nonresldent earnings tax under Chapter 46, TitJ-e U of the Adrninistrative

Code of the City of New York for the years 1978 and 1979 seheduled as shown

below.

Personal incorne tax

1978 1979

$5 ,008 .53  $2 ,234 .12
Nonres ident  earn ings  tax  258.7L  L27.44
unlncorporated business tax 

#iffi€A #rW

The def ic lencies were founded on two bases: (a) al legedly unreported income tn

the amount of $281602.00 real ized by pet i t ioners ln 1978, which lncome was

discl-osed by a bank deposl- ts analysis;  and (b) the dlsal lowance of an al locat ion

wlthout this state of a port ion of the income of Mr. Jefferyrs unincorporated

business. The Audtt Divislon also lmposed on petitioners a penaLty for failure

to f i le est lmated tax pursuant to Tax Law sect ion 685(c).

Prior to the hearing, pet i t ioners demonstrated to the Audit  Dlvtsionrs

sa t is fac t ion  tha t  $24,3 I2 .00  o f  the  $28,602.00  d id  no t  represent  unrepor ted

taxable Lncome; the Audit  DlvLslon concedes that the def ic iencles for 1978

should be reduced accordlngly.

L978

Persona l  income tax  $1 '473.38
Nonresldent earnings tax 94.19
Unincorporated buslness tax 60L49

$ 2 , 1 6 9 . 0 6
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2. Mr. Jeffery is a well-knom, regularly publlshed connercial photographer

speciaTLzing ln sti1l life photography. Over the course of his career, he has

carried out assignments for many major periodicals and publishing houses' lncluding

The New York Tlures, Time-Llfe Books, and Good Housekeeping. Mr. Jeffery shoots

his photographs at locat ions selected by his cl lents,  at  the studlo of Ronald G.

Harris ln New York City, or at his hone ln Connecticut. Because Mr. Jeffery

works on a free- l-ance basis,  the percentages of assignments shot on locat ion'

ln New York Clty and in Connect icut f luctuates from year to yeax.

3. Pet i t loners resLde at Boulder Farm ln North Stontngton, Connect lcut.

Mr. and Mrs. Jeffery devote one of the farm outbulldings to thelr photography

and weaving vocat ions, respect ively.  In the outbui lding, Mr. Jeffety nalntains

h is  records  (e .g . ,  job  sheets  and b i lL ing  lnvo lces) ,  cer ta in  o f  h ls  photograph ic

equlpment and his exposed f l l rn.  One extension of pet i t ioners t  resident laL

telephone ls located in the outbul ldlng. Mr. Jeffery recelves cl- ients '  proposals

for assignments and consunnates the transact lons, negot lat lng fees'  t ime

schedules and locat ions, over this telephone. He is not l lsted in the Connect lcut

telephone directory as a comrnercial photographer because he does not hold

hinself out as photographing weddlngs and other personal occaslons and also

because he does not hrant to subject his equlpment to a higher r isk of theft .

Mr. Jeffery does ful f l l l  certaln of his asslgnments, which cl lents desire

photographed in dayl ight (as opposed to strobe),  at  the Boulder Farm.

4. For use of the photography studlo ln New York Clty,  Mr. Jeffery remlts

to Mr. Harr is a percentage of hls fees and a port ion of the expenses Mr. Harr ls

incurs in maintalnlng the studl-o ( for ut l l l t ies, securi ty systems, etc.) .

Mr. Jeffery ls listed in the Manhattan telephone directory and ln the bullding

directory as a commerclal photographer. Clients with whom Mr. Jeffery has done
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business over the years tel-ephone hlm at Boul-der Farn; l-f a new cl-ient telephones

hin in New York City and he does not happen to be shooting ln the studlo, the

cal ler is referred to Boulder Farm.

5. Mr. Jeffery del lvers hls exposed f l ln to a color laboratory in New

York City whlch forwards the fl1m to a plant l-n Fairlawn, New Jersey for

process lng .

6. On the federal  schedules C, Prof i t  or (Loss) from Buslness or Professlon,

f i led for the conrmercial  photography business for 1978 and 1979' Mr. Jeffery

cl-aLmed straight l-ine depreclation on the Boulder Farm studio.

7. The amount of- .$4,956.48, which al legedly represents addit lonal,

unreported Lncome real ized by pet i t loners in 1978r was deposlted to their

savings account at the Fl-eet Nat ional Bank on March 2, 1978. Pet i t loners

requested the bank to provide them wLth a photostat ic copy of the deposlt

ticket which would enumerate the itens comprlsing the deposit. The bank was

able to substant late that the deposit  was in fact made on March 2, 1978 but was

unable to provide "a reproductlon of l-egible quallty due to the deterioratl.on

of the f i lm used to photograph the i tems processedrron that date.

CONCLUSIONS OF LAW

A. That where an unincorporated business ls conducted both within and

wlthout this state, there is al located to thls state I 'a fair  and equltable

port lon of the excess of i ts unincorporated business gross income over i ts

unincorporated buslness deduct ionsr '  (Tax Law sect lon 707|al) .  I f  the buslness

does not maintain a regular place of buslness outside New York, aLl  of  such

excess is al located to New York. The regulat ions def ine a regular place of

business to include "any bona f lde off ice, factory, warehouse or other place

which is systematlcally and regularly used by the unincorporated busLness



- 5 -

ent i ty Ln carrying on i ts businessrr (20 NYCRR 207.21a]).  The Boulder Farn

studlo, where Mr. Jeffery maintalned all the records of hls comnercial photography

busLness, frequently negotLated and consunmated buslness transactions and

regularly ful-fil-led hls photographic assignments, clearly constltuted a regular

place of business of the unlncorporated busLness ent l ty,  entLt l lng i t  to

al locate a port ion of l ts income wlthout New York.

B. That by reason of the deter lorat ion of the bankrs nicrof l l -n,  pet i t loners

were unable to offer the deposlt ticket which would concluslvely prove the

i tems comprising the l { .arch 2, 1978 depostt  to their  account.  By other records,

pet i t ioners were able to demonstrate to the Audlt  Divls ionfs sat isfact ion that

$24r3L2.00  o f  the  or ig lna l  $28,602.00  amount  d id  no t  represent  unrepor ted

taxable income. Such records tend to show, and the Tax Conmtssion concludes'

that pet i t ioners |  1978 personal income tax return accuratel-y ref lected their

true taxable Lncome.

C. That the pet i t ion of Richard

not lces of def ic iency Lssued on Apri l

DATED: Albany, New York

JUN 2 B 1985

and MadelLne Jeffery ls granted, and the

11,  1983 are  cance l led .

STATE TAX COMMISSION

e la t.vt

COMMISS


