
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

James Iverson

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat lon or  Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the
Year  L979 .  z

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
23rd d,ay of May, 1985, he served the within not ice of declsion by cert i f ied
mai l  upon James Iverson, the pet i t ioner ln the withLn proceeding'  by enclosl .ng
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

James Iverson
P . O .  B o x  2 1 1
Webster ,  NY 14580

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further
herein and that  the address
o f  t he  pe t i t i one r .

Sworn to before me th is
23 rd  day  o f  May ,  1985 .

says that  the said addressee is  the pet i t ioner

set  for th on said wrapper is  the last  known address

tho r i zed  to
pursuant to Tax

i s te r  oa ths
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

NIay 23, 1985

James Iverson
P . O .  B o x  2 1 1
Webster ,  NY 14580

Dear  Mr .  Iverson:

Please take not ice of the declsion of the State Tax Coumission enclosed
herewlth.

You have now exhausted your r ight of  review at rhe adrnlnistrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse declsion by the State Tax Connission rnay be inst i tuted only under
Art ic le 78 of the Civi l  Pract lce Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concernLng the computation of tax due or refund allowed in accordance
wi th  th is  dec is lon  mav be  addressed to :

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t lgat ion Unit
Bul lding /19, State Campus
Albany, New York L2227
Phone #  (518)  457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Taxing Bureaurs Representat ive



STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JAMES IVERSON

for Redetermlnat lon of a Def lc iency or for
Refund of Personal Income Tax under ArtIcLe 22
of the Tax Law for the Year 1979.

DECISION

Pet l t ioner ,  James Iverson,  P .O.  Box  211,  t r r lebs ter ,  New York  14580,  f i led  a

pet i tLon for redeterminat ion of a def ic iency or for refund of personal lncome

tax under Art ic le 22 of the Tax Law for the year 1979 (Fi le No. 37247).

A snall claims hearing was held before Dennl-s l '1. Galliher, Hearing Officer,

at the off ices of the State Tax Courmisslon, 259 Monroe Avenue, Rochester '  Nehr

York ,  on  December  4 ,  L984 a t  1 :15  P.M. ,  w i th  a l l  documents  to  be  submi t ted  by

Decembet 21, 1984. Pet l t loner appeared 3gg se. The Audit  Dlvis lon appeared by

John P.  Dugan,  Esq.  (Thonas C.  Sacca,  Esq. ,  o f  counse l ) .

ISSUE

I^lhether petit ioner has

the  amoun t  o f  $5 ,746 .00 .

substant iated hls ent l t lement to a casualty loss ln

FINDINGS OF FACT

1. Pet i t ioner,  James Iverson, t iurely f l led

Resident Return (Forrn IT-201) for the year 1979,

3$ ,  a  casua l ty  loss  in  the  amount  o f  $S,746.00 .

New York State Income Tax

which was claimed, Lnter

a

on

I

Pet i t ionerts wlfe,  Joan Iverson, f i led her return with pet i t ioner on the
same Form IT-201 (under tr ' i l lng Status "3";  !g marr ied f i l ing separately
on g return).  However,  the ent lre casual- ty loss deduct ion was claimed
on pet i t ioner James Iversonrs return.
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2. On March 30, L982, the Audit  Divis ion issued to pet i t ioner a Not ice of

Def ic iency assert lng addit lonal tax due in the amount of $697.48, plus interest.

This def ic iency results frour the Audlt  Dlvis ion's dlsal lowance of pet i t ioner 's

claimed casualty loss, upon the assert ion that such loss was completely reinbursed

by insurance.

3. The clalured casualty loss at issue stems from damage to Mr. and

Mrs. Iversonrs home, a single-family,  t r^ro-story frame structure located at 202

Alpine Drive, Town of Pi t tsford, New York, which had been deslgned and bui l t  by

an architect. The basement of this hone, which Ls where the damage givlng rise

to the loss occurred, was a f in ished basement which had been part i t ioned into

several rooms, includi-ng a 350-square foot fanily room wlth a flreplace and a

bar, and other (smaller) rooms lncluding a powder room, a smal1 bedroom with a

closet,  a cedar- l ined storage room, and a furnace room.

4. On or about February 27, 1979, at which t ine the Iversons were in

Cal i fornia, a hot water pipe in their  basement froze and burst.  Over the

period of t ime between thls break and the Iversonsr return to their  home,

approximately 110,000 gal lons of water f lowed into the f ln lshed basement.  The

break also caused the hot water heater to run cont inuously,  thus serving as a

boi ler sending steam into the f in ished basement.  A11 the furnishings and

contents of the basement were destroyed, as was the l - inoleun f loorLng, the

doors, t r in noolding and baseboard heaters. The electr ical  system had to be

replaced, as did the waI l  and cel l ing panel ing. Thls lat ter panel ing ldas

str iated plywood panel ing, a mater ial-  no longer avai lable at the t ine of the

l o s s .
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5. The clained casualty loss at issue is based only on the rrstructural"

damage incurred. No loss was claimed for the furnlshings and contents of the

basement,  which loss was reimbursed, al though not conpletely,  by insurance.

6. Independent appraisal  of  the premises placed i ts pre- loss value at

$ 7 1 , 4 0 0 . 0 0  a n d  i t s  p o s t - l o s s  v a l u e  a r  $ 5 9 , 7 5 0 . 0 0 ,  w i t h  t h e  $ 1 1 , 6 5 0 . 0 0  d i n i n u t i o n

in value based solely on appraisal  of  the structural  damage caused by the

rtater.

7. Total  lnsurance reimbursement for al l  structural  damage was $5r804.00.

The Iversons disputed this compensation amount with the lnsurance company

adjuster, but the company and adjuster would not change such amount and the

Iversons eventually accepted this amount in order to get some money and conmence

the restorat ion of their  home.

8. The Iversons calculated the claimed casualty loss as fol lows:

Appraised pre- loss value
Appraised post- loss value
Amount of loss
Insurance reimbursement
Unreimbursed loss
L e s s  I . R . C .  S 1 6 5 ( c )  ( 3 )  e x c l u s i o n
Claiured casualty loss

$71 ,400 .00
59 ,750 .00

s  1  1 ,  650 .  00

100 .00
ffi

The Iversons did restore thelr  basement,  using mater lals as nearly al ike as

those or ig ina l - l y  used,  a t  a  cos t  o f  approx imate ly  $ I2 r622.13 .

CONCLUSIONS OF LAW

A. That  subsect ion (a)  of  sect ion 165 of  the Internal  Revenue Code

( " I .R .C . " )  a l l ows  a  deduc t i on  f o r  t ' . . . any  l oss  sus ta ined  du r i ng  the  taxab le

year and not  compensated for  by insurance or  otherwlse. t t  In  general ,  such loss,

to be deduct ib le,  must  be due to a sudden,  unexpected or  unusual  event  occasioned

as  the  resu l t  o f  an  ex te rna l  f o r ce  [Ma theson  v .  Conm. ,  54  F2d  53F ,  (2d  C i r c . ,

1e31)  l .
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B. That l t  is not disputed that a casualty loss occurred. Rather '

disal lowance of the clalmed deduct ion for such loss was premised upon the

assert ion that the loss was ful ly reimbursed by lnsurance. Pet i t loner has

establ ished, via appraisals '  Che value of the proPerty both before and after

the loss and, in turn, the dollar amount of the structural damage upon which

the clained deduction was based. Accordingly, since the amount of such casualty

loss for structural damage was not fully relmbursed by lnsuranee or otherwlse'

pet i t ioner hras ent i t led to deduct the unreimbursed Port ion of the loss Ias

p r o p e r l y  r e d u c e d  b y  t h e  l i n i t a t i o n  s p e c i f i e d  b y  I . R . C .  S 1 6 5 ( c ) ( 3 ) 1 '

C. That the pet i t ion of James Iverson is hereby granted and the Not ice of

Def ic iency dated March 30, 1982 is cancel led.

DATED: Albany, New York STATE TAX COMMISSION

$clAY Z 3 1gB5

'B
COMMISS


