
Stat,e of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he 1s an employee
of the State Tax Comnisslon, that he ls over 18 years of age, and that on the
21s t  day  o f  August ,  1985,  he  served the  w i th in  nor ice  o f  Dec ls lon  by  cer t i f ied
nai l  upon El lo J.  Ippol i to,  the pet i t loner in the withln proceeding'  by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

E l i o  J .  I ppo l i t o

for  Redetermlnat lon of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Article 22 of the Tax Law for the Years
L 9 7 9  &  1 9 8 0 .

El io  J .  Ippo l i to
4 Kingsland Rd.
N.  Tar ry tom,  NY 10591

and by depositl"ng same enclosed
post off ice under the exclusive
Servlce withln the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne thls
21s t  day  o f  August ,  1985.

AFFIDAVIT OF MAILING

ln a postpaid properly addressed wrapper in a
care and custody of the United Stares Postal
York.

that the said addressee ls the pet i t ioner
forth on said wrapper is the last knom address

/, / < ? t e ' r  * " "

in is ter  oathsAuthorized
Law sect ion 174



STATE OT'NEW YORK

STATE TAX COMI,ISSION

In the Matter of the Pet i t ion
o f

El lo J.  Ippol i t .o

for Redetermtnat lon of a Def lc iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 9  &  1 9 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, bei.ng duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21s t  day  o f  August ,  1985,  he  served the  w i th in  no t ice  o f  Dec is lon  by  cer t i f ied
nai l  upon Donald F. Van Cookr the representat ive of the pet i t ioner ln the
wlthin proceedlng, by encloslng a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

Donald F. Van Cook
1770 Deer  Park  Ave.
Deer  Park ,  NY 11729

and by deposit ing
post off lce under
Service wtthin the

That deponent
of the pet l t ioner
last known address

same enclosed ln a postpaid properly addressed wrapper in a
the exclusive care and custody of the Unlted States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said l rrapper ls the

of the representat ive of the pet i t ioner.

Sworn to before me thls
21s t  day  o f  August ,  1985.

ths
1 7 4

r l z e d  t o
secrl"on



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August  21 ,  1985

El lo  J .  Ippo l l to
4 Kingsland Rd.
N. Tarrytordn, NY 10591

Dear Mr. Ippol l to:

Please take not ice of the Decision of the State Tax Commlssion enclosed
herewi th .

You have now exhausted your r ight of  review at the admlnlstrat lve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to review an
adverse decislon by the State Tax Comnlssion nay be inst i tuted only under
Art ic le 78 of.  the Clvi l  Pract ic,e Law and Rules, and must be coutenced in the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date  o f  th is  no t tce .

Inqulries concerning the computation of tax due or refund allowed ln accordance
with this decisi ,on may be addressed to:

NYS Dept. Taxation and Flnance
Lar.r Bureau - Litigation Unlt
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t loner fs  Representa t ive
Donald F. Van Cook
1770 Deer  Park  Ave.
Deer  Park ,  NY 11729
Taxing Bureauts Representative



STATE OT NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

ELIO J.  IPPOLITO DECISION

for Redeterminat ion of a Def ic lency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Years L979 and, 1980.

Pet i t ioner,  El io J.  Ippol i to,  4 Kingsland Road, North Tarrytown, New York

10591,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income tax under Art lc le 22 of the Tax Law for the years 1979 and 1980

( F l l e  N o . 4 2 0 6 0 ) .

Pet i t ioner waived a formal hearing and has subnlt ted his case for declslon

by the State Tax Commisslon based on the ent ire f l le,  with al l  br iefs to be

subnit ted by March 18, 1985. After due considerat ion, the Connission renders

the fol lowlng decision.

I.SSUE

Whether petitioner rras entltled to deductlons for certaln cont,ributions to

Scarborough School,  Inc.

FINDINGS OF TACT

1. On Januar!  L2, 1983, the Audit  Dlvls lon issued to pet i t ioner,  El io J.

Ippol l to,  a Not ice of Def ic iency assert ing addit ional tax due for the years

1979 and 1980 in the amount of $7,246.50, plus interest.  This asserted def lc lency

is based on two adjustments made to pet i t ionerts lncome, as fol lows:

a) a nodif icat ion pursuant to Tax Law sect ion 612(b) (9) [payments by a

professional service corporat ion on behalf  of  a shareholder/employee for

the purchase of l i fe,  accident,  health or other lnsurance],  lncreasing

p e t l t i o n e r r s  i n c o m e  b y  $ 2 , 3 9 9 . 1 6  f o r  L 9 7 9  a n d  $ 2 , 0 0 1 . 4 4  f o r  1 9 8 0 ;
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b) the disal lowance of deduct lons total l ing $46,823.90 for 1979 and,

$9,637,47 for 1980 claimed as chari table contr lbut ions made to Scarborough

Schoo l ,  Inc .

2. Pet i t ioner concedes and does not cont,est the modif icat ion specif ied

above at Findlng of Fact t r l -arr ,  thus leaving only the disal lowed deduculons to

Scarborough School,  Inc. at  issue. Furthermore, the dol lar amounts of such

disal lowed deduct lons are not,  at  tssue, but rather the only issue is whether

the Scarborough School,  Inc. was, durLng the years in quest ion, an exempt

organLzat lon  per  In te rna l  Revenue Code ( " I .R .C. " )  sec t ion  170(c ) .

3 .  Pet i t ioner ,  E l io  J .  Ippo l i to ,  i s  a  phys ic ian  and is  the  so le  shareho lder

o f  E l i o  J .  I p p o l f t o ,  ! 1 . D . ,  P . C .

4. Scarborough School,  Inc. ( t ' the Schoolt ' )  l ras granted exempt organlzat ion

status as an educat ional lnst i tut ion by the Internal Revenue Servl .ce on Januarl  29,

1943, and such status was re-conf irmed upon updat ing of informatlon on October 11,

1954. The School was also granted sales tax exempt status by New York State on

or about October 25, 1965 (Exenpt Organizat ion No. 120703),  which status was

later rescinded on or about August 25, 1981 for fai lure to advlse the Audit

Divis ion of a change of address. There is no evidence that the School

request.ed reinstatement of i ts sales tax exempt status.

5. During the years in question, the School was experienclng financial

di f f lcul t ies. The School did not open for c lasses in September of 1978 or

thereafter,  al though a headuraster was employed to invest igate al l  means whereby

the School could be kept in operat ion. These efforts were not successful  and,

on or about Apri l  30, 1981, f inal  decislon was made to dlscont lnue efforts to

operate the School and to dissolve the corporat ion (Scarborough School,  Inc.)

6. Pet l t ioner served as presl-dent of the School,  al though the record does

not speclfy the dates or length of hls tenure ln such posit lon.
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7. Pet i t ioner made contr ibut ions to the School dur ing the years in issue

ln the form of palrments to its suppliers and employees and paynents of loans

lncurred on behalf  of  the School.  Pet i t ioner also made contr ibut ions to the

Schoo l  in  1978.

8. An Internal Revenue ServLce Report of Individual Income Tax Examination

Changes fo r  1978,  da ted  January  20 ,  1981,  re f lec ts  d isa l lowance o f  $16,765.67

out of $23,436.24 Ln total  contr lbut lons clained by pet i t ioner during 1978 upon

the basis that such disal lowed amount t t . . .was not made to a qual l f ied organizat ion..

9.  A subsequent Internal Revenue Service Report  of  Individual Income Tax

Examinat lon Changes for 1978, dat,ed March 9, 1983 ref lects adjustment to the

foregoing amounts of contr lbut ions dlsal lowed such that $22,674.I9 out of  the

$23,436.24 ortglnally clalmed were allowable as contrlbutions. A breakdown of

the amounts al lowed, with explanat ions, is as fol lows:

"-  ver i f ied by assorted checks
- cash al lowed
- ver i f ied by check paid to

Scarborough School pr lor to
June,  1978

- ver i fLed as paid on behalf
o f  Schoo l
Tota l

$  670 . s7
78  .00

2 ,000  . 00

t9 ,925 .52
TffiB"

10.  By  a f f ldav i t ,  pe t i t ioner  asser ts  tha t  the  deduct ions  a t  i ssue are

ident ical  to those claimed on his Federal  income tax returns for 1979 and 1980'

and that pet i t ioner has never received any not ice that the Schoolrs exempt

status was withdralrn or that the School no longer quallfied as an exemPt

organizat ion. Pet i t ioner hras not audited by the Internal Revenue Service for

ei ther 1979 ox 1980.

11. Internal Revenue Service Publ icat ion 78, "Cumulat ive List  of  Otganiza-

t ions Described ln Sect lon 170(c) of the Internal Revenue Code of 1954", as

rev ised to  October  31 ,  1979 and to  October  3L ,  1980,  respec t ive ly ,  does  no t

include the School on its list of exempt organLzations. The School was'



however,  l isted in such

l i s ted  fo r  p r lo r  years

4-

publ icat ion as revlsed to October 31, 1978 and had been

in such publ icat ion.

CONCLUSIONS OF LAW

A. That Tax Law sect ion 689(e) provides, save for three specif ied lnstances

none of which i.s present ln this matter, that the burden of proof in any case

before the Tax Comnission under Art ic le 22 of the Tax Law shal l  be upon the

pet i t loner.  I lence, l t  is pet i t ionerts burden to prove ent i t lement to the

claimed deduct lons at issue by establ ishlng that such deduct lons were based on

contr ibut lons or gi f ts to or for the use of an ent i ty or organizatton meeting

t h e  c r l t e r i a  s p e c l f i e d  b y  I . R . C .  s e c t i o n  1 7 0 ( c ) .

B. That pet l t ioner has not proven that Scarborough School,  Inc. htas an

exempt otganization during 1979 and 1980, and thus has not proven entitlement

to deduct ions for the contr ibut ions made to such ent i ty dur lng 1979 and 1980.

The absence of the Schoolfs name from the Internal Revenue Service cumulative

l ist  of  sect ion 170(c) organtzat ions during the years in quest ion warrants an

inference that the School,  for some reason, no longer qual i f ied or met the

requlred cr l ter ia for exemption. Pet i t ioner,  who appears to have been closely

involved ln the Schoolrs affairs, in turnr pr€s€nt,ed no evidence servlng to

controvert  such inference or to prove that contr ibut ions to the School were

proper ly  deduc t ib le .

C. That the pet i t ion of El io J.  Ippol i to is hereby denied and the Not ice

o f  Def ic iency  da ted  January  12 ,  1983 is  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

PRESIDENT
AUG 21 1985


