
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Irving

the Pet i t lon

IIines

o f
o f
s.

AFFIDAVIT OF MAILING
for RedetermLnation of a Defl-clency or Revislon
of a DeterminatLon or Refund of Personal Income &
Unincorporated Buslness Taxes under Art lc les 22 &
23 of the Tax Law for the Years 1969 - 1971.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conrmission, that he is over 18 years of age, and that on the
22nd day of March, 1985, he served the withln not lce of Declsion by cert i f ied
mai l  upon lrv ing S. Hines, the pet i t loner in the within proceedlng, by
enclosing a true copy thereof in a securely sealed postpald lf,rapper addressed
as fol lows:

Irving S. I{ lnes
162 Pennsylvania Ave.
Rooseve l t ,  NY 11575

and by depositing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
22nd day of March, 1985.

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper ls the last known address

ster  oatto
w sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Irv lng S. Hines

for Redetermination of a Defictency or Revision
of a Determination or Refund of Personal Income
Unincorporated BusLness Taxes under ArtIcles 22
23 of the Tax Law for the Years L969 - L97L.

and by deposlting
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

AFFIDAVIT OF MAILING
:

&
& :

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Comnl-ssion, that he ls over 18 years of age, and that on the
22nd day of March, 1985, he served the wLthin not ice of Decislon by cert l f ied
nai l  upon John R. Serpico, the representat lve of the pet i t loner in the wlthin
proceeding, by encloslng a true copy thereof in a securel-y sealed Postpald
wrapper addressed as fol lows:

John R. Serpico
186 Joralemon St.
Brooklyn, NY 11201

same enclosed in a postpald properl-y addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee ls the representat ive
herein and that the address set forth on sald wrapPer ls the

of the representat lve of the Pet l t ioner.

Sworn to
22nd. d,ay

before me this
o f  March ,  1985.

S
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  T 2 2 2 7

Ylarch 22, 1985

Irving S. Hines
162 Pennsylvania Ave.
Roosevelt ,  NY 11575

Dear Mr. Hines:

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewlth.

You have now exhausted your rtght of review at the adnLnistrative leveI.
Pursuant to sect lon(s) 690 & 722 of the Tax Law, a proceeding Ln court  to
review an adverse decislon by the State Tax Conmisslon may be lnstltuted only
under Article 78 of the Civil Practlce Law and Rul-es, and must be contmenced ln
the Supreme Court of the State of New York, Albany County, withln 4 months fron
the date of this not ice.

Inquirl-es concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat l -ve
John R. Serpico
186 Joralemon St.
Brooklyn, NY 11201
Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COI'{MISSION

In the Matter of the Pet i t ion

o f

IRVING S, HINES DECISION

for Redeterminat ion of a Def lc iency or for :
Refund of Personal Income and Unlncorporated
Business Taxes under Articles 22 and. 23 of :
the Tax Law for the Years 1969, 1970 and 1971.

Pet i t i .oner,  I rv ing S. Hines, 162 Pennsylvania Avenue, Roosevelt '  New York

11575, f i led a pet i t ion for redeterninat, ion of a def ic iency or for refund of

personal income and unincorporated business taxes under Articles 22 and 23 of

the  Tax  Law fo r  the  years  1969,1970 and 1971 (F l le  No.  39603) .

A snal l  c laims hearing was held before A11en Caplowaith, Hearlng Off icer '

at the offices of the State Tax Comrni-sslon, Trao lJorld Trade Center, New York,

New York, on August 23, 1984 at 9:15 A.M. Pet i t ioner appeared by John R.

Serpico, Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. ( Irwin Levyr

E s q . r  o f  c o u n s e l ) .

ISSUES

I. lJhether pet i t ionerts income derived during the years at issue is

properly subject to personal income tax and unincorporated business tax.

I I .  Whether  the  pena lE ies  asser ted  pursuant  to  sec t lons  685(a) (1 ) '  685(a) (2 )

and 685(b) of the Tax Law should be abated.

FINDINGS OF FACT

1. Irv ing S. Hines (hereinafter rrpet i t ioner")  did not f i le New York State

personal income tax returns or unlncorporated business tax returns for the
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lle also failed to f l le Federal  personal lncome taxyears  1969,  1970 and 197L.

returns for said years.

2. As the result  of  a

Servlce, i t  was deterur ined

years at lssue as fol lows:

r rnet  wortht t  audi t  conducted by

that  pet i t ioner  had unreported

the Internal Revenue

income during the

Year

t969
r970
L97 I

Petit ioner had consented to

Unreported Income

$18 '321 .47
$  9 ,468 .43
$16 ,023 .95

the Federal income tax deficlency which

resulted from said audit .

3. On l"larch 4, 1982, the Audit Divlslon lssued a Statement of Personal

Income Tax Audit Changes and a Statement of Unincorporated Business Tax Audit

Changes to pet i t ioner wherein the aforestated Federal  adjustnents for unreported

income were held taxable for New York State personal income tax and unincorporated

business tax purposes. Accordlngly,  two (2) nottces of def ic iency trere issued

against pet i t ioner on June 17, 1982. One such not ice asserted New York State

p e r s o n a l  i n c o m e  t a x  f o r  1 9 6 9 , 1 9 7 0  a n d  7 9 7 L  o f .  $ 2 , 5 + 8 . 0 5 ,  p e n a l c i e s  o f  $ 1 , 3 3 7 . 7 3 ,

p l u s  i n t e r e s t  o f  $ 1 , 8 8 7 . 4 9 ,  f o r  a  t o t a l  d u e  o f  $ 5 , 7 7 3 . 2 7 .  T h e  o t h e r  n o t i c e

asser ted  un incorpora ted  bus iness  tax  fo r  the  years  1969 and 1970 o f  $615.46r I

pena l t ies  o f  $331.32 ,  p ] -us  in te res t  o f  $481.74  fo r  an  amount  due o f  $L '428.52 .

Said amount due was then reduced by the tttotal amount paid and/or credittt of

$69.47 ,  fo r  a  ba lance due o f  $11359.05 .  The pena l t ies  asser ted  on  bo th  no t ices

This Not ice of Def ic iency did not assert  unlncorporated business tax for
the year 1971 since the unincorporated buslness tax l labl l l ty deternined
for said year was prevlously sat isf ied by appl icat ion of a refund due
pet l t loner from a pr ior taxable year.
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o f  de f ic lency  were  lmposed pursuant  to  sec t ions  685(a) (1 ) ,  685(a) (2 )  and 685(b)

of the Tax Law for fai lure to f i le returns for the years at issue, fai lure to

pay the taxes determined to be due and negl igence, respect ively.  For unincor-

porated buslness tax purposes, said sect ions rdere incorporated lnto Art icLe 23

of the Tax Law by sect ion 722.

4, Pet i t ioner ini t ia lJ-y contended that the def ic iencies asserted are

rrnull and voidtr since rrthe information that was used was illegal-ly obtalned by

off icers of the State of New Yorkt '  and t ' the State cannot prof i t  f ron the

i l legal acts of i ts employeestt .  This content. ion reLates to pet i t ionerts

al leged false arrest by New York State narcot ics pol ice off icers during which

the information used in determining the Federal  def ic iency, and subsequent ly

the New York State def ic iencies, was i l1egal ly seized. Howeverr dur ing the

hearing held herein, pet i t ioner abandoned this posit ion and he conceded to the

def ic iency asserted for personal income tax purposes based on the aforestated

Federal  audit  adjustnents.

5. Pet l t ioner argued that the def ic iency asserted for unlncorporated

business tax purposes was improper since he was not carrying on a business

during the years at issue herein.

6, Petitioner was assessed self-enplo1rment tax by the Internal Revenue

Service for the years 1969r 1970 and I97L. However,  pet i t loner contended that

this fact is not meaningful  s ince the Federal  def ic iency was based on a comPromise.

7. Pet i t ioner test i f ied that the income he earned during the years at

issue was derived from I 'gambl ing, playlng numbersr shoot ing craPs, You know,

hust l ingn and that r tsometimes I  do odd jobsr sometimes I  would be shoot lng

craps, sometimes I hrould be playing numbers, anything".
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8.  Pet i t ioner ts  representat ive contended that  the penal t ies asser ted

should be waived on the ground that  r r the taxpayer d idnt t  have,  in  h is  (pet i t ioner ts)

opin lon,  taxable incomet ' .  Pet i t ioner  c la imed that  he d ldnr t  f l le  tax returns

because he r rd idnf  t  have a jobt t .

CONCLUSIONS OF LAW

A. That sect lon 703(a) of the Tax Law provides, in pert lnent part '  that:

rrAn unincorporated business means any trade, business or occupa-
tion conducted, engaged in or being liquidated by an individual- or
un lncorpora ted  en t i t y .  . . r l

B. That sect ion 689(e) of the Tax Law provides that ln any case before

the tax commissi-on under this art ic le,  the burden of proof shal l  be upon the

pet i t ioner except for three issues, none of whlch are appl icable to the lnstant

case.

That for unincorporated business tax purposes, sect lon 689(e) of the Tax

Law is incorporated lnto Art ic le 23 by sect lon 722.

C. That pet i t ionerrs test imony with respect to his act iv i t ies engaged in

during the years at issue is at best vague. Accordlngly,  he has fai led to

sustain hls burden of proof,  imposed pursuant to sect ion 689(e) of the Tax Law'

to show that his act iv i t ies engaged in during the years at issue did not

const i tute the carrylng on of an unincorporated business.

D. That pet i t lonerrs act iv i t ies engaged in during the years at issue

constLtuted the carrying on of an unincorporated business pursuant to sect ion

203(a) of the Tax Law. Accordingly,  his income derived from such act iv i t les is

subject to the lurposit ion of unincorporated business tax pursuant to sect lon

701(a)  o f  the  Tax  Law.

E. That pet l t ioner has fai led to sustain his burden of proof,  inposed

pursuant to sect ion 689(e) of the Tax Law, to show that his fal lure to f l le
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returns, and pay the taxes determined to be due was due to reasonable cause,

rather than to wi l l fu l  neglect.  Accordingly,  the penalt ies asserted are hereby

sustained.

F. That the pet i t ion of I rv ing S. Hines is denied and the two (2) not ices

of def ic iency issued June 17, L982 are sustained together wlth such addit lonal

i.nterest as nay be lawfully owlng.

DATED: Albany, New York STATE TAX COMMISSION
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