
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Leo Hershkowitz

for Redeterminat ion of a Def lc iency or RevlsLon
of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
7 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax CorrmissLon, that he is over 18 years of age, and that on the
14th day of March, 1985, he served the within not ice of Decision by cert i f ied
mai l  upon Leo I lershkowitz,  the pet i t ioner Ln the withln proceeding, by
encloslng a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Leo Ilershkowitz
29 Fox Hollow Drive
Cherry Hi1l ,  NJ 08872

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
14 th  day  o f  March ,  1985 .

that the said addressee is the pet i t ioner
forth on said rrrapper is the last known address

Authorlz
pursuant

lnister oaths
Law sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
of

Leo Hershkowl-tz

for Redeterminat ion of a Def lc lency or Revision
of a DetermLnation or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 7 9 .

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conrmisslon, that he is over 18 years of age' and that on the
14th day of March, 1985, he served the wlthin not ice of Decision by cert i f ied
mai l  upon Nathan Stein, the representat ive of the pet i t loner in the within
proceeding, by encloslng a true copy thereof Ln a securely sealed postpaid
wrapper addressed as fol lows:

Nathan Stein
1940 Ocean Avenue
Brooklyn, NY 11230

and by deposlting same enclosed Ln a postpald properLy addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the rePresentatlve
of the petitioner herein and that the address set forth on said ltrapper ls the
last known address of the representat ive of the pet l t loner.

Sworn to before me this
14 th  day  o f  March ,  1985.

ter oathsto adnln
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E l i  Y 0 R K  1 2 2 2 7

M a r c h  1 4 , 1 9 8 5

Leo Hershkowitz
29 Fox llollow Drive
Cherry ll l l l-, NJ 08872

Dear Mr. HershkowtEzz

Pl-ease take not ice of the Decision of the State Tax Cournission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to reviel t  an
adverse decision by the State Tax Conrmission may be lnst l tuted only under
Artlcle 78 of the Civil Practlce Law and Rules, and must be coumenced Ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th is  no t lce .

InquirLes concerning the computation of tax due or refund allowed in accordance
with this decislon mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Bullding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc :  Pet i t ioner rs  Representa t lve
Nathan Steln
1940 Ocean Avenue
Brooklyn, NY 11230
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o t

LEO HERSIIKOWITZ

for Redeterninat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year 1979.

DECISION

Peti t ioner,  Leo Hershkowitz,  29 Fox Hol low Drive, Cherry l l i l l ,  New Jersey

08872, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1979 (Fl le No.

3 8 8 8 2 ) .

A fornal hearing was held before Frank W. Barr ie,  Hearing Off icer '  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York'  New

York ,  on  Apr i l  26 ,  1984 a t  9 :30  A.M. ,  w i th  a l l  b r ie fs  to  be  subml t ted  by

July 6, 1984. Pet i t ioner appeared by Nathan Stei .n,  C.P.A. The Audit  Divis ion

appeared by  John P.  Dugan,  Esq.  (Anna D.  Co le l lo ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t loner  was a

for and pay over withholding

person required to col lect,  t ruthful ly account

taxes  under  Tax  Law S685(g) .

FINDINGS OF FACT

1. On July 26, L982, the Audit  Divls ion issued a Not ice of Def ic iency

along with a Statement of Def ic iency assert ing a penalty under Tax Law S685(g)

against pet i t ioner,  Leo Hershkowitz,  as a person required to col lect,  t ruthful ly

account for and pay over withholding taxes of Peyton Watch Co.,  Inc. (hereinafter,

f 'Peyton Watchtt)  in the total  amount of $7r001.67 which was broken down as

fol lows:
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withholding Tax Perl-od

July 1, 1979 through July 31, L979
December  1 ,  1979 th rough Decenber  31 ,  1979

Amount

$ 252.80

$7 ,001 .67

2. Petitioner did not challenge the amount of the withholding taxes

which, according to the Audit Dlvision, were not paid over by Peyton Watch. In

his pet i t ion, Leo Hershkowitz asserted the defense that al though he was an

off icer of Peyton Watch, his dut ies were l in l ted to the product ion phase of the

business and that he I'had no knowledge of the administrative or financial

a f fa i rs  o f  the  corpora t lon . . . . "  H is  pos l t lon  is  tha t  Samuel  Dansky ,  the

president of Peyton Watch, was solely responsible for the f i l ing of the corPora-

t ionrs  tax  re tu rns .

3. Petitioner and Samuel Dansky were the incorporators of Peyton I'latch

and each owned f i f ty percent,  of  the corporat ionrs shares of stock. They both

had the right to sign bustness checks, including payroll checks and both nen

were off icers of the corporat lon. Pet i t loner also had the r lght to hlre and

f ire employees of Peyton Watch. However,  according to the test imony of Nathan

Stein, petitioner rrat no time signed checks while Mr. Dansky was there and the

only tine he had to si-gn checks, like I told you, rdas when Mr. Dansky was not

around." In addit ion, Mr. Steln clalms that pet i t ioner never signed tax

returns on behalf of the corporat.ion and that during 1979 petitioner rtdid not

go into the premises (of Peyton Watch) to work. "

4. During 1979, pet i t ioner received no salary from Peyton Watch. In

1978, pet i t ioner received wages of $31,200.00 fron Peyton lJatch, a substant ial

por t ion  o f  the  income repor ted  by  h in  and h is  w i fe  fo r  1978 o f  $42 '084.00 .

5. Peyton Watch also fai led to pay over federal  withholding taxes of

approxinately $133,000. According to Mr, Stein, the Internal Revenue Service
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did not press their  case against pet i t ioner after pet i t toner appeared for an

interview held on December 3, i981. On the Internal Revenue Servlce rrReport  of

Interview Held with Persons Relative to Recommendation of l0o-Percent Penalty

Assessments r r ,  l t  was  no ted  tha t  pe t i t ioner ts  ne t  wor th  was zero .

6 .  Nathan Ste in  tes t i f ied  tha t  pe t i t toner ts  du t ies  were  t ts t r i c t l y  sa les

and management.r t  According to Mr. Stein, t t (T)he corporat ion owed the Internal

Revenue Service $133r000, which when Mr. Hershkowltz found out about that,  he

absolutely went berserk. He had absolutely no knowledge of these taxes.r '

7.  Leo Hershkowitz al leged in his pet i t ion that rron Septenber 30, 1980, I

resigned fron the corporat ion.r t  According t .o the rrReport  of  Interview Held

with Persons Relat ive to Recommgndation of lO0-Percent Penalty Assessmentstt ,

Pet i t ioner resigned on September 30, 1980 rrbut remained an employee unt l l  Xmas

1980,r '  This evj-dence conf l icts with ( i )  the test inony of Mr. Stein that

pet l t ioner did not work for Peyton Watch durlng 1979 and ( i - i )  the fact that

pet i t ioner received no salary from Peyton Watch during L979.

8. The corporat ionts business l ras descr ibed onLy in vague terms. According

to Mr. Stein, "The nature of the business \^ras a watch casing business. They do

not buy or sel l  watches per se, but,  large companies Bulova lJatch and other

companies would bring their cases to them and what they do is case then and

g u a r a n t e e . . . . t t

9,  Pet i t ioner Leo Hershkowitz was not present at the hearing herein. His

representa t ive ,  Nathan Ste in ,  s ta ted  as  fo l lows:

rrAs a personal f r iend of over thir ty-f ive years I  thought I
would represent hin (pet i t ioner) herein. There is very l i t t le he can
add to  i t .  Abso lu te ly  no th ing . r l
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CONCLUSIONS OF LAW

A. That,  pursuant to Tax Law $685(g),  any t 'person" regulred to col lect '

truthfully account for and pay over wlthholding taxes, who willfully fails to

do so, shal l  be l iable to a penalty equal l ing the amount of the tax. t tPersontt

for purposes of this sect ion includes "any off icer or enployee of any corporat ion

. . .who as  such o f f i cer ,  (o r )  employee. . . i s  under  a  du ty  to  per fo rm the  ac t  in

respec t  o f  wh ich  the  v io la t ion  occurs . "  Tax  Law $685(n) .

B. That relevant factors to be considered in deciding whether pet i t ioner '

as a corporate off icer,  is a t 'person" required to col lect and pay over withholding

taxes include whether he signed the corporat j .onts tax returnsr possessed the

right to hire and f i re employees and derived a substant ial  port ion of his

income from the corporat ion. Other areas of inquiry include pet i t ionerfs

off tc iaL dut ies for the corporat ion, the amount of corporat ion stock he owned,

and his authori ty to pay corporate obl igat ions. Amengual v.  State Tax Comrn.,

4 6 4  N . Y . S . 2 d .  2 7 2 ,  2 7 3 .

C. That pursuant to Tax Law sect ion e89(e),  pet i t ioner has the burden of

proof to show that he was not a person required to col lect and pay over the

withholding taxes of Peyton Watch. There is evidence ln the record that

pet i t ioner owned f l f ty percent of the corporat ionrs stock, that he hired and

f ired employees, that he had the power Lo and did slgn business checks, and

that,  at  least pr ior to 1979, derived a substant ial  portLon of his incone from

the corporation. The record contains conflicting evidence concerning whether

pet i t ioner was act ively involved in the corporat ion during L979, the year at

issue. The fact that he apparent ly did not receive a salary from the corporat ion

during 1979 night be explained by the fact that the corporat ion was in f lnancial

di f f icul ty and not because pet i t ioner stopped performing services on l ts
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behalf. Only I"1r. Hershkowitz could explain the inconsistency noted ln Findlng

of Fact "7",  jgg, and he chose not to test i fy at the hearing. In short ,

pet i t ioner has not sust,alned his burden of proving that he was not under a duty

to see to i t  that al l  personal income taxes withheld by Peyton l{atch were

properly remit ted to the State of New York. I t  is further noted that abdicat ion

of the responslbi l i t ies of an off ice wi l l  not overcome this burden. Matter of

Robert Bambino, Arthur Braude and Albert Devivo, State 141 Qemmission, May 18'

1983 .

D. That the petit ion of

DATED: Albany, New York

Leo Hershkowltz is denied.

STATE TAX COMMISSION

tvlAR 14 tg8s
PRESIDENT


