
STATE OF NEW YORK

STATE TAX COMI-IISSION

In the Matter of the Pet i t ion
o f

Mauro & Luz Hernandez

for Redeterminat ion of a Def ic lency or Revision
of a Determlnation or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 5 ,  1 9 8 0  &  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Couunission, that he ls over 18 years of age, and that on the
7th day of November, 1985, he served the wlthin not ice of Declsion by cert i f ied
nail upon Mauro & Luz llernandez, the petitloners in the lcithin proceedlng, bI
encloslng a true copy thereof in a securely sealed postpald wrapper addressed
as fol lows:

Mauro & Luz Hernandez
2 1 5  W e s t  B 0  S t . ,  A p t .  3 C
New York, NY

and by deposit lng same enclosed
post off ice under the exelusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t loner .

Sworn to before ne this
7th day of November, 1985.

Authorized
pursuant to

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the sald addressee is the pet i t loner
forth on said r^rrapper ls the last known address

to aduri s ter  oa t
sec t ion  174



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

I{auro & Luz Hernandez

for Redeterminat lon of a Def ic iency or Revision
of a Deternlnat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 5 ,  1 9 8 0  &  1 9 8 1 .

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the wlthin notlee of Decision by eertlfied
rnai l  upon Paulette M. Owens, the representat ive of the pet i t ioners in the
within proceedJ-ng, by enclosing a true copy thereof in a securely sealed
postpaid r{ trapper addressed as f  ol lows:

Paulette M. Owens
2  W e s t  4 5  S t . ,  S u i t e  6 0 7
New York, NY 10036

and by deposlt ing same enclosed in a postpald properly addressed wraPper in a

post. offlce under the exclusive care and custody of the United States ?ostal

Service within the State of New York.

That deponent further says that the said addressee is the rePresentat ive
of the pet i t ioner herein and that the address set forth on said wrapPer is the
last known address of the rePresentat ive of the pet i t loner.

Sworn to before me th is
7 th  day  o f  November '  1985 .

Authorized to adn i s te r  oa ths
pursuant  to Tax Law sect lon I74



S T A T E  O T  N E W  Y O R K
S T A T E  T A X  C O M } , I I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November  7 ,  1985

Mauro & Luz llernandez
2 1 5  W e s t  8 0  S t . ,  A p t .  3 C
New York, NY

Dear Mr.  & Mrs.  Hernandez:

Please take not ice of  the Decis ion of  the State Tax Conmlssion enclosed
herewi th.

You have now exhausted your  r lght  of  rev iew at  the admlnis t rat ive level .
Pursuant ,  to  sect lon(s)  690 of  the Tax Law, a proceeding l .n  cour t  to  rev iew an
adverse decis lon by the State Tax Conmission may be inst i tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be co enced in the
Supreme Court, of the State of New York, Albany County, within 4 rnonths from the
da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lo t red ln  accordance
w l th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat lon and Finance
Law Bureau - Li t igat lon Unlt
Bui l -ding l l9,  State Campus
Albany, New York 12227
Phone # (5r8) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t lve
Paulette M. Owens
2  L l e s t  4 5  S t . ,  S u i t e  6 0 7
New York, NY 10036
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petit ion

o f

MAURO I{ERNANDEZ

for Redeterminat lon of a Def lc iency or for
Refund of Personal- Income Tax under AtttcLe 22
of the Tax Law for the Years L975, 1980 and
1 9 8 1 .

DECISION

In the Matter of the Pet i t ion

o f

LUZ HERNANDEZ

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years 1975, 1980 and
I 9 8 1 .

Pet i t ioners, Mauro Hernandez and Luz Hernandez, 2L5 West 80th Street '

Apt.  3C, New York, New York, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

years  L975,  1980 and 1981 (F i le  No.  42944) .

A consol ldated hearing was hel-d betore Al1en Caplowalth, Hearing 0ff icer,

at the off ices of the State Tax Conrrr ission, Two tr lor ld Trade Center,  New York,

New York, on March 19, 1985 at 2235 P.M., hr l th al l  br iefs t ,o be subnit ted by

Aprl l  29, 1985. Pet i t ioners appeared by Paulette M. 0wens, Esg. The Audit

Dlvis ion appeated by John P. Dugan, Esq. (Herbert  Kamrass, Esq.,  of  counsel) .

ISSUE

Whether Lzteca Lumber, Inc. ceased conduct ing business pr ior to Aprl l  1,

198I,  thereby rendering the penalt ies asserted agai.nst pet l t ioners pursuant to
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sect lon 085(g) of the Tax Law, for per iods comrnencing on or subsequent to said

date, erroneous and lnval id.

FINDINGS OF FACT

1. According to the Audlt  Divls lon, Lzteca Lumber, Inc.r  409 Ansterdam

Avenue, New York, New York L0024, failed to pay over the New York State personal

income taxes withheld from the wages of its employees for the fol-lowing periods:

I'i ithholdlng Tax Period

December 1, 1975 through Deceuber
Apr i l  1 ,  1980 th rough May 31 ,  1980
Apri l  1,  198I through November 16,

TOTAL

3 1 ,  L 9 7 5

1 9 8  I

Amount

$  s5 .90
200 .00

4 ,500  . 00
$4 ,755 .90

The amount of withholding tax stated for the perlod Apri l  l ,  1981 through

November 16, 1981 was an est lnate made by the Audlt  Divls lon.

2. On Novenber 29, 1982, the Audit  Divls ion i .ssued a Statement of Def ic iency

ln conjunction wlth a Notice of Def iclency against petit,ioner l"lauro Hernandez,

wherein a penalty rrras asserted pursuant to sect ion 685(9) of the Tax Law for an

auount equal to the New York State withholding taxes ptrrportedly due from

Lzteca Lumber, Inc. for the aforestated periods. Sald penalty IJas asserted on

the grounds that Mauro Hernandez was a person required to col lect,  t ruthful ly

account f or and pay over the withholdlng taxes at issue, and that he will-fuJ-J-y

failed to do so. A sirnilar set of documents was issued against petitloner Luz

Hernandez under the same date. The deficlency asserted therei.n and the Audit

Divis ionts grounds for assert ing such def lc iency were ident ical  to those with

respect to pet i t loner Mauro Hernandez.

3. Pet i t ioners dld not argue that they nere not persons responsible for

the col lect ion and payment of the withholdlng taxes at issue. Their  posl t ion

l-n this matter is that Azteca Lumber, Inc. ceased doing buslness pr lor to
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Apri l  I ,  1981 due to destruct ion of the business premises and inventory by f i re

and, therefore, the port ion of the def ic iency asserted for the period subsequent

to that date should properly be cancel led.

4. 0n Noverrber 29, 1984, a hearing hras heLd with respect to the instant

matter.  Said hearing resul- ted in the matter being adjourned pending a sett lement

between the part les. The agreement reached at said hearing was that pet i t loners

would pay a total  of  $255.90, represent lng the ful l  def ic l-ency asserted for the

f i rst  two periods at issue. The port ion of the def l-c lency asserted for the

per lod  Apr l l  1 ,  1981 th rough November  16 ,  1981 o f  $4 ,500.00  wou ld  be  cance l led

cont ingent on pet i t ioners I  submisslon of the fol lowlng:

a  -  a  check  in  the  sum o f  $255.90 .

b -  t 'a l -et ter request lng the cancel lat ion of the assessment for
the 1981 period because the pet i t ioners \dere not in business then and
would not be l iable for withholding taxes.f l

c - "such proof as a fire report and any other documentary
evidence to show that the buslness ceased functl"oning prlor to
A p r i l  1 , 1 9 8 1 . "

5. Subsequent to the lni t ia l  hearlngr pet i t ioners submltted the fol lowJ-ng:

a  -  Payment  o f  $255.90 .

b -  Fl-re Departmentts report .  of  structural  f i re.

c -  Pet i t ion in Bankruptcy for Azteca Lumber, Inc. under Chapter 7
of the Bankruptcy Law.

6. The report  of  structural  f i re establ ishes that a f i re occurred at 409

Amsterdam Avenue on l" lareh 22, 1981 at 3:14 A.!1. Said f l . re,  which involved

property with I 'commercl .al  occupancyt ' ,  was for a durat lon of three hours. Said

report  descr ibed the f i re as fol lows:

t'On arrival found alarm medium fire and heavy smoke condltion.
Fire involved najor sect ion of cel lar.  Flre had extended to involve
port ion of f l rst  f loor and into wal ls of vacant Apt.  on the 2nd
f  1 o o r .  t t
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Said report  also contained the fol lowing statement,  "Made necessary

VES o f  f i r s t  f loors  and upper  f loors" .

7. The aforestated Pet i t ion ln Bankruptcy was f i led in nid-November,

f  981. Pursuant to said pet i t ion, Azteea Lumber, Inc. I r tas engaged ln business

as a frcabinet makert t  and said business was "destroyed by f l re on 3-22-81."

8. Pet l" t ioners did not personal l -y appear for the hearing. During the

hearing, the Audit  Dlvi .s ion advised pet i t ionerst representat lve that i t  would

accept an aff idavi t  f rom pet i t ioners and a copy of the Order of Discharge in

Bankrupt,cy as evidence that Lzteca Lumber, Inc. ceased doing business as of the

date of the f i re and there were no taxes withheld subsequent to such date.

9. Subsequent to the hearing held herein, pet i t ioners subnit ted an

af f idavi t  wherein they deposed and said,  in ter  a l ia :

(a) rrThat on March 22, 1981 our unlncorporated buslness was
destroyed by f i re as evidenced by a f i re report  previously subnlt ted
to the Commission.t '

(b) "That we conducted no business thereafter f rom the premises
at which the f i re took place nor from any other premises."

(c) t tThat al l  records or (sic) our business were destroyed in
the f i re of Nlarct l  22, 1981 and we therefore have none of the records
which would help support, our denlal of the deficlency assessment with
whi.ch we are charged."

10. Pet i t ioners submitted a i lReport  of  Trustee in No-Asset Casett  dated

January 9, 1982 wherein i t  lndicated that Azteca Lumber, Inc. t thad no assets

in the estate over and above the exemptions claimed by, and by her (the trustee)

a l lowed to ,  the  debtor . r l

CONCLUSIONS OF LAW

A. That  sect ion 685(g)  of  the Tax Law provldes that :
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t tAny person required to col l -ect,  t ruthful ly account for,  and pay
over the tax imposed by thls art ic le who wl l l fu l ly fal ls to col lect
such tax or truthfully account for and pay over such tax or wiJ-lfully
attempt,s in any manner to evade or defeat the tax or the payment
thereof,  sha11, ln addit ion to other penalt ies provided by law, be
l iable to a penalty equal to the total  amount of the tax evaded, or
not col lected, or not accounted for and paid over.r l

B. That petitioners Mauro Hernandez and Luz llernandez nere persons

responsible for the collection and payurent of the withholding t.axes of Azteca

Lumber, Inc. duri.ng the perlods at issue herein within the meani.ng and intent

o f  sec t ion  685(g)  o f  the  Tax  Law.

C. That Azteca Lumber, Inc. \ras not engaged in buslness subsequent to

l (a reh  22 ,  1981.  Accord ing ly ,  the  es t imated  pena l ty  o f  $4 ,500.00  asser ted

against each pet i t ioner for the perlod Aprl l  l ,  1981 through November 16, 1981

ls hereby cancel led.

D. That the petl"tions of Mauro Hernandez and Luz Hernandez are granted

and,  s ince the uncancel led

sa t i s f l ed ,  t he  no t i ces  o f

cancel led.

DATED: Albany, New York

Nov 0 ? 1985

port ion of the def lc lencles have been previously

deficlency issued November 29, L982 are hereby

STATE TA)( COMMISSION


