
STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
o f

Leon & Anna Hellman

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determl.nation or Refund of Personal Income
Tax under Ar t ic le  22 of  the Tax Law for  the Years
1 9 7 4  &  t 9 7 5 .

AFFIDAVIT OF MAILING

St,ate of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of ager €rnd that on the
30th day of August,  1985, he served the within not ice of Decision by cert i f led
mai l  upon Leon & Anna l{el lman, the pet i t ioners ln the wlthin proceedlng, by
enclosing a true copy thereof in a securely sealed postpaid rrrapper addressed
as fo l lows:

Leon & Anna Hellman
1 4 3 3  5 0 r h  S r .
Brooklyn, NY lI2I9

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wl th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
30 th  day  o f  Augus t ,  1985 .

Author ized to in is ter  oaths

in a postpaid properly addressed wrapper ln a
care and custody of the Unlted States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper ls the last known address

Pursuant to Tax Law sect i .on 174



STATE OF NET{ YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet , i t ion
o f

Leon & Anna Hellman

for  Redet ,erminat ion of  a Def ic iency or  Revls lon
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Years
L 9 7 4  &  1 9 7 5 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Cornmission, that.  he ls over 18 years of age, and that on the
30th day of August,  1985, he served the within not ice of Decision by cert i f ied
nal l  upon Louis J.  Sept lurus, the representat l .ve of the pet i t ioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Louis J.  Sept imus
1 2 0  W .  3 1 s t  S t r e e t
New York, NY 10001

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f i .ce under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi . th in the State of  New York.

That deponent further says that the said addressee is the representat ive
of the pet i . t ioner herein and that the address set forth on said \rrapper is the
last known address of the representat ive of the pet i t i "oner.

Sworn to before me th is
30 th  day  o f  Augus t ,  1985 .

Authorized

Pursuant to
to adm gte r  oa
Tax Law s e c t i o n  1 7 4



S T A T E  O F  N E I {  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August  30 ,  1985

Leon & Anna Hellman
1 4 3 3  5 0 t h  S t .
Brooklyn, NY ll2I9

Dear Mr.  & Mrs.  Hel lman:

Please take not ice of  the Decis i .on of  the St ,ate Tax Conmission enclosed
herewi  th.

You have now exhausted your  r ight  of  rev iew at  the admlnis t rat ive level .
Pursuant  to sect lon(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Commission may be inst i tu ted only under
Art ic le  78 of  the Civ l1 Pract ice Larz and Rules,  and must  be comenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th ln 4 months f rom the
da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat lon of  tax due or  refund a l lowed in accordance

w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept.  Taxat ion and Flnance
Law Bureau -  L i t iga t ion  Un i t
Bui lding /19, State Campus
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Louis J.  Sept imus
1 2 0  W .  3 1 s t  S t r e e t
New York, NY 10001
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
:

LEON ITELLMAN

for  Redeterminat ion of  a Def ic lency or  for
Refund of Personal Income Tax under Arti.cle 22 :
of the Tax Law for the Years 1974 and. L975.

:

DECISION

Peti t . ioner,  Leon Hel lman, 1433 50th Street,  Brooklyn, New York 1I2L9,

f i led a pet i t ion for redeterminat i .on of a def i .c i ,ency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years L974 and L975 (Fi le

I
N o .  3 2 7 3 0 ) . '

A fornal hearing was held before Arthur Brayr I lear ing Off icer,  at  the

off ices of the State Tax Cornmi.ssi .on, Two World Trade Center,  New Yorkr New

York ,  on  August  23 ,  1984 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  on  or

be fore  November  26 ,  1984.  Pet i t ioner  appeared by  Lou is  J .  Sept i t tus ,  C.P.A.

The Audlt  Divl .s ion appeared by John P. Dugan, Esq. ( Irwin Levy, Esq. '  of

counsel)  .

ISSUE

Whether pet i t ioner fai ted to report  income for the years 1974 and L975

and, l f  so, whether the Audlt  Divis ion properly asserted a fraud penalty for

such fai lure.

I The hearing hras corunenced to revl.ew the petit ion of Leon and Anna Hellman,

however,  no pet i t ion was f i led by Anna Hel lnan.  At  the hear ing,  the

representat i .ve of  the Audi . t  DLvl ,s ion stated that  a def ic iency had not  been

asserted agalnst  Anna Hel lman dur l .ng the years in  issue.
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FINDINGS OF FACT

1. On or about Apri l  15, 1975, pet, i . t ioner and his wife,  Anna l{el lman,

f i led a joint  New York State Income Tax Resident Return for the year 1974. On

or about October 14, 1976, pet i t ioner and hls wife f i led a jolnt  New York State

Income Tax Resldent Return for the year 1975.

2 .  On Septenber  8 ,  1980,  the  Aud l t  D iv is lon  issued a  Not ice  o f  Def ic iency

to Leon I lel lman for the years 1974 and Lg752 assert ing a def ic iency of personal

income tax in the anount of $8,297.21, plus penalty for f raud and interest of

$ 7 , 3 2 0 . 0 0 ,  f o r  a  b a l a n c e  d u e  o f  $ 1 5 , 6 L 7 . 2 L .

3. To the extent at i ,ssue herelnr the Not ice of Def ic lency was based upon

at t r ibu t ing  to  Mr .  He l lman add i t iona l  income o f  $4 I ,549.39  to r  L974 and,  $4 ,884.31

for L975. Information as to al leged unreported income was provided to the New

York State Department of Taxat ion and Finance by the Off lce of the Special

State Prosecutor for Nursing Homes ("Special  Prosecutorr ' ) .  The Audit  Divis ion

also asserted a penalty for f raud based upon pet l . t ionerts plea to certain

counts of an indictment in the Supreme Court of  the State of New York.

4. On or about August 31, L977, Mr. Helhnan was i .ndicted, by a grand Jury

iurpaneled by the New York Supreme Court in the County of Bronx, on thlrteen

vi.olatlons of the penal law and two violations of the tax law.

5. To the extent relevant herein, the f l rst  count of the i ,ndictment

accused pet i t ioner of grand larceny in the second degree ln that he fal-sely

claimed as rel.mbursable expenses, on a New York State Department of Health

Apparent ly as a result  of
l isted only the year 1974.
suff ic iency of the Not ice

a  c le r i ca l  e r ro r ,  t he  No t i ce  o f  De f i c l ency
No issue has been ra ised wi th respect  to  the

o f  De f i c i ency  fo r  t he  yea r  1975 .
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form, certain expenditures for merchandise which was

whlch rebates were made to pet i t ioner.  The rebates

adjusted expendltures.

not del ivered and for

\dere not ref lected as

6. The second count of the indictment accused pet i t ioner of fals i fy ing

bus iness  records  ln  the  f i rs t  degree in  v i .o la t ion  o f  Pena l  Law $175.10  as

fo l lows:

"The defendant, LEON HELLMAN, in the County of the Bronx, on or
about September 30, 7973, with i ,ntent to defraud and to conmit the
cri,mes of Grand Larceny in the Second Degree, Grand Larceny i,n the
Third Degree and Attempt to Evade Tax, Art ic le 22 sect lon 695 of the
Tax Law of the State of New York, and to aid and conceal the commi,s-
ston thereof,  made and caused to be made a false entry in the business
records of LACONIA NURSING HOME, to wit, the defendant intentionally
made and caused to be made an entry in the purchase journal which
ref lected purchases of merchandl,se in the amount of $2,039.90 fron a
grocery vendor of the LACONIA NURSING HOME i.n the period ending on or
about  September  30 ,  L973.

WIIEREAS, the defendant well knew that such entry in an amount of
$2 ,309.90  fo r  the  per iod  end ing  on  or  about  September  30 ,  1973 ln  the
purchase journal of the LACONIA NURSING HOME was false and fraudulent,
in that said merchandise nas not del ivered, in whole or in part '  to
the nursing home."

7. The fourteenth and f i f teenth counts of the indl"ctment charged pet i" t ioner

with having wi.11fu1ly and knowlngly rendered false and fraudulent New York

State income tax

O c t o b e r  1 4 ,  1 9 7 6 .

8. On June

the lndictment in

resident returns on or about '  resPect l .vely,  Apri l  15, 1975 and

20,  L979,  pet i t i .oner  p led gui l ty  to  the f i rs t  two counts of

sat is f  act lon of  a l l  counts of  the i .ndic tnent .  One condi , t i .on

of the plea, which condlt ion was accepted by pet i t ioner,  was that pet i t loner

pay $13,943.00 represent ing taxes due. The amount of tax ldas calculated by the

Special  Prosecutorrs off ice upon the same amount of unreported incone which ls

the basis for the Not ice of Def ic iency at issue. However,  the Special  Prosecutorrs
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office inadvertently applled the wrong tax rate resultlng in the greater amount

sought by the Audit  DlvLsion than that agreed to by pet i t loner.

9. The record of the al locut lon is unclear as to whether the agreement to

pay the $131943.00 was pursuant to the second or fourteenth counts of the

i.ndictment.

10. After pet i t ioner entered the plea of gui l ty,  he paid the Special

Prosecutor the agreed upon sum of $13,943.00. Thereafter,  sald amount was

deposited in the general  revenue account of the Department of Taxat lon and

Finance.

11. The Audit  Divls ion did not perform an audl, t  of  pet l t loner and, both

prior to and during the hearing, did not provide petitloner with infornation as

to the source of the al leged addlt lonal income.

CONCLUSIONS OF LAW

A.  That  pe t l t ioner rs  agreement  to  pay  the  Spec ia l  Prosecutor  $13,943.00

constltuted a final agreement between petltloner and the Department of Taxatlon

and Finance represent ing al l  taxes, penalty and lnterest due. Therefore, both

the Department of TaxatLon and Financefs claim of a def ic lency greater than

$13r943.00  and pe t i t ioner rs  c l -aLm fo r  a  re fund are  den led .

B. That the petition of Leon Hellnan ls granted only to the extent of

Concl-usion of Law "A" and the Audit Division ls directed to nodify the Notl.ce

of Def ic iency issued September 8, 1980 accordlngly;  the pet i t lon is,  in al l

o ther  respec ts ,  den led .

DATED: Albany, New York

! .'- ,J ;j u ,1985
STATE TAX COMMISSION


