
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Davld Hawkins

for Redeterninat ion of a Def lc iency or Revision
of a Determination or Refund of Personal Income &
Unincorporated Busl-ness Tax under Artlcle 22 & 23
of the Tax Law for the Years 1979 - 1980.

AFFIDAVIT OF },IAILING

Ln a postpaid properl-y addressed wrapper in a
care and custody of the United States Postal
York.

that the sald addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cornmission, that he ls over 18 years of ager and that on the
14th day of March, 1985, he served the wlthin not ice of Declslon by cert i f led
maLl upon Davi-d l{awklns, the petitioner ln the within proceedlng, bY enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

David Hawkins
RD #1
Bemus Po in t ,  NY l47Lz

and by depositing same enclosed
post off ice under the excluslve
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t loner .

Sworn to before me thls
14 th  day  o f  March ,  1985.

t o n is te r  oa ths
pursuant to Tax Law sec t ton  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

David HawkLns

for Redeterminat ion of a Def ic iency or Revislon
of a DeterminatLon or Refund of Personal Income
& Unincorporated Business Tax under Artlcles 22 &
23 of the Tax Law for the Years L979 - 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Cormrtsslon, that he is over 18 years of age, and that on the
14th day of March, 1985, he served the within not, ice of Decision by cert l - fLed
mail upon Gerald P. Gorman, the representatl-ve of the petl-tioner in the wLthLn
proceeding, by encloslng a true copy thereof in a securely sealed postpaid
rrrapper addressed as fol lows:

Gerald P. Gorman
237 Main  St . ,  Su i te  300
Buffalo, NY 14203

and by depositlng same encl-osed l-n a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the UnLted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner hereln and that the address set forth on sald !ilrapper ls the
last known address of the representatl-ve of the petitLoner.

Sworn to before me thLs
14 th  day  o f  March ,  1985 .

Authorized to lnister oaths
pursuant to Tax Law section I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  1 2 2 2 7

March  14 ,1985

David tlawkins
RD #1
Bemus Point, NY 14712

Dear Mr. Hawklns:

Please take nottce of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revlew at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Conmisslon rnay be inst i tuted only
under Article 78 of the Civil Practice Law and Rulesr and must be comrenced in
the Supreme Court of the State of New York, Albany County, wlthln 4 nonths from
the da te  o f  th is  no t lce .

Inquiries concerning the computation of tax due or refund allowed ln accordance
with thls declsion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigatlon Untt
Bui lding /19, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t loner I  s Representat, ive
Gerald P. Gorman
2 3 7  M a i n  S t . ,  S u l t e  3 0 0
Buffalo '  NY 14203
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DAVID HAWKINS DECISION

for Redeterminat ion of a Def i .c iency or for :
Refund of Unincorporated Business Tax under
Art ic le 23 of.  the Tax Law for the Years 1979 :
and 1980.

Pet i t ioner,  David Hawkins, RD / i1,  Bemus Point,  New York 14712, f ILed a

pet i t ion for redeterminat ion of a def ic iency or for refund of unincorporated

business tax under Art lc le 23 of the Tax Law for the years 1979 and 1980 (Fi le

No. 45666).

A formal hearing was held before Arthur Brayr Hearing Off lcer,  at  the

off lces of the State Tax Connission, 65 Court  Street,  Buffalo,  New York on

June 26 ,  1984 a t  10 :45  A.M. ,  w i th  a l l  b r ie fs  to  be  f i led  on  or  be fore  Ju ly  9 ,

1984. Pet i t ioner appeared by Gerald P. Gorman, Esq. The Audit  Dlvls lon

appeared by John P. Dugan, Esq. (Debra J.  Dwyer,  Esq. r  of  counsel) .

ISSUES

I. Whether pet i t ioner f i led a t imely pet i t ion for redeterminat ion of an

asserted def ic iency of unincorporated business tax.

I I .  Whether the Audit  Dtvis ion properl-y determined that pet i t lonerfs

rental  income was subject to unincorporated business tax.

FINDINGS OF FACT

1. On Aprl l  11, 1983 the Audit  Divis ion issued a Not ice of Def lc iency to

pet j . t ioner David S. Hawkins assert ing a def ic lency of unlncorporated buslness

tax  in  the  amount  o f  $1 ,974.74  p lus  pena l ty  o f  $19.74  and in te res t  o f  $600.08
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for a total  amount al legedly due of $21594.56. The asserted def ic lency of

unincorporated business tax r^ras premised upon the Audit  Divis lonrs concluslon

that pet i t ionerrs rental  tncome was subject to unincorporated business tax.

2. On July 8, 1983 pet i t ioner,  by hi-s representat ive, nai- Ied a pet i t lon

ut i l iz lng netered nai l  chal lenging the asserted def ic iency of unlncorporated

busi-ness tax. The pet i t ion was received by the Tax Appeals Bureau on July 12'

1 9 8 3 .

3. During the years 1979 and 1980 Mr. Hawkins and hls wlfe f i led separatelyr

on one return, a New York State Income Tax Resldent Return. On each return,

there was attached a Federal  Schedule C, encapt loned Prof i t  (or Loss) From

Business or Profession, wherein net income frorn the sale of rnobile homes was

reported. This income was also reported on a New York State Unlncorporated

Buslness Tax Return during each of the years in issue. The New York State

income tax return filed by Mr. Hawkins also had appended to it a Federal

Schedule E, encapt ioned Supplemental  Income Schedule. Pet i t ioner reported

income from the sale of mobile homes on this schedule. Ilowever, Mr. Ilawkins

did not report income from the rental of nobile homes as subject to unincorporated

business tax.

4. In 1968 pet i t ioner purchased a parcel of  land, which had previously

been an abandoned farm, in Bemus Point,  New York. Thereafter,  pet i t ioner

cleared the land and began renting lots to lndividuals under the name of High

Acres Mobi le Home Rentals.  Pet l t loner received a monthly rental  f rom his

tenants j .n exchange for their  leasehold interests.

5. In 1969, Mf. Hawkins began selling noblle homes under the name of High

Acres Mobile Home Sales. When Mr. Hawklns began selling nobile homes' he did

not require that the individuals who purchased mobi le homes rent lots from him.
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Approxinately five of the thirty-five nobile homes sold by petitionet Ln L979

occupied lots ln pet i t ionerrs nobi le home court .  In 1980, approxinately seven

of the thir ty-four or thir ty-f lve nobi le homes sold by Pet i t ioner were placed

ln J-ots rented by pet l t ioner.

6. Pet i t ioner maintained separate checkLng accounts and seParate books

and records for the act iv i t ies of sel l ing versus rent ing nobi le hones.

7. A lavrn separates the area containing the mobile home lots and the area

where the rnoblle homes for sale are dlsplayed.

CONCLUSIONS OF LAW

A. That,  in general ,  a proceeding before the State Tax Commission ls

comrenced by the fll ing of a petition within ninety days of the nailing of a

Not ice  o f  Def ic iency  [Tax  Law $S689(b) ;  7221.

B.  That  20  NYCRR 60 i .3 (c )  p rov ides :

"(c) Tine l in i tat ions. The pet i t ion must be f i led I ' l l th in the

t i m e 1 i r n i t a @ b y t h e a p p 1 i c a b l e s t a t u t o r y s e c t i o n s , a n d
there can be no extension of that t ine l imltat lon. I f  the Pet i t ion
is f i led by nal l ,  i t  uust be addressed to the part lcular operat ing
bureau ln Albany, N.Y. When nai led, the pet i t ion wi l l  be deemed
fi led on the date of the United States postmark stamPed on the
envelope. I'Ihere a machlne-metered stamp is used on. the er.rrrg1ope,
the pet i t io on may

bY dEliverY, duri'ng buslness
hours at the off ices of the part lcular operat lng bureau in Albany,
N.Y. "  (enphas is  supp l ied) .

C. That in view of the fact that the pet i t ion was received after nlnety

days from the t ime the Not ice of Def ic iency was j-ssued, the pet i t ion of Davld S'

H a w k l n s  w a s  u n t i m e l y  f i l e d  [ T a x  L a w  $ 5 6 8 9 ( b ) ;  7 2 2 ; 2 0  N Y C R R  6 0 1 . 3 ( c ) ] .

Accordingly,  no determlnat, ion is rendered with respect to the meri ts of the

pet i t ion. I t  is noted that pet i t ioner may pay the tax due and f i le a t inely

pet i t ion  fo r  a  re fund (Tax  Law $$689(c) ;  722) .



of David
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S. Hawkins is denied and the Not ice ofD.  That  the pet i t ion

Def ic iency is  susta ined.

DATED: Albanyr New York

MAR 1,{ 1985
PRESIDENT


