
STATE OF NEW YORK

STATE TAX COMMISSION

In the lvlatter t he  Pe t i t l on

. I lattonRichard
a

for  Redeterminat ion of  a Def ic iency or  Revis ion :
of  a Determinat ion or  Refund of  Personal  Income Tax
under Ar t ic le  22 of  the Tax Law for  the Year 1979.  :

AFFIDAVIT OF MAILING

ln a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York .

that the said addressee is the pet i t loner
forth on said wrapper is the last known address

9,,

o f
o f
w

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
10th day of July,  1985, he served the within not ice of declsion by cert i f ied
mai l  upon Richard W. I lat t ,on, the pet l t ioner in the within proceeding, bY
enclosing a true copy thereof in a securely sealed postpaid wraPper addressed
as fo l lows:

Richard W. Hatton
8460 S.W.  156 P lace  Un i t  725
Miami '  FL  33193

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t t t i one r .

Sworn to before me th is
10 th  day  o f  Ju l y ,  1985 .

x i z e d  t o tster oaths
s e c t i o n  1 7 4pursuant to Tax Law



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter t he  Pe t i t i on

I{at.tonRichard
AFFIDAVIT OF },IAILING

for Redeterminat ion of a Def ic iency or Revislon
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the
Y e a r  L 9 7 9 .  :

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee

of  the State Tax Counlss lon,  that  he is  over  18 years of  age,  and that  on the
10th day of  Ju ly ,  1985,  he served the wi th i .n  not lce of  decis ion by cer t l f led

mai l  upon Dorothy Hat ton,  the representat i .ve of  the pet i t ioner  in  the wi th in
proceeding,  by enclos i -ng a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Dorothy l latt,on
Box  93
C a i r o ,  N Y  1 2 4 1 3

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on saj .d wrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
10 th  day  o f  Ju ly ,  f985.

t o a in ister oaths

o f
o f
! I .

pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y  ,  N E W  Y  O B . K  1 2 2 2 7

J u l y  1 0 , 1 9 8 5

Richard W. Hatton
8460 S.W.  156 P lace  Un i t  725
Miaml ,  FL  33193

Dear  Mr .  Hat ton :

Please take not ice of the declsion of the State Tax Conrmlssion enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to revlew an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civl l  Pract ice Law and Rules, and must be conmenced in the
Supreme Court of  the State of New York, Albany County, within 4 nonths fron the
date  o f  th is  no t lce .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / i  9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner fs  Representa t ive
Dorothy Hatton
Box 93
Cai ro ,  NY 12413
Taxing Bureaur s Representat ive



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RICHARD W. TIATTON

for Redeterminat ion of a Def lc iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the ' Iear 1979.

DECISION

Pet l t ioner ,  R ichard  W.  Hat ton ,  8460 S.W.  156 P lace ,  MLami ,  F lo r ida  33193 '

f I led a pet i t lon for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1979 (Fi l -e No. 33979).

A snal l  c laims hearing was held before Thomas E. Drake, I lear lng Off lcer,

at the off ices of the State Tax Comnission, State Off ice Campus, Bui lding {19,

Albany, New York, on June 25, 1984 at 10:00 A.M. Pet i t ioner appeared by

Dorothy Hatton. The Audit  Divis lon appeared by John P. Dugan, Esq. (James

D e 1 l a  P o r t a ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet l t ioner  changed h l -s  domic i le  f rom New York State to F lor lda

o n  J u n e  1 4 ,  1 9 7 9 .

FINDINGS OF FACT

1. Pet l t ioner,  Richard W. Hatton, tLmely f i led a New York State Income

Tax Resident Return for the period January 1, 1979 through May 31, 1979. In

statement attached to the return, he explained that he changed his residence

the State of Flor ida, the state in whlch his Coast Guard duty stat ion was

located. Said return showed that pet l t lonerrs income durtng his resident

period was comprised of hrages from the Coast Guard of $1 166I.40 and interest

lncome o f  $31.72 .  To ta l  income f rour  a l l  sources  amounted to  $7 ,473.88 .  The

a

to
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return also showed income tax withheld of $32.40 and a refund clained in the

amount  o f  $25.98 .

2. 0n March 5, 1981, the Audit  Divis ion lssued a Not lce of Def ic lency to

pet i t ioner assert lng addit ionaf tax due for 7979 Ln the amount of $87.561, plus

interest.  A Statement of Audit  Changes issued to pet i t loner on September 2'

1980 provided the fol lowing explanat ion of the asserted def ictency:

t ' I f ,  at  the t ine he entered Mil i tary Service, the domicLle ( legal
address) of the servicenan was in New York State, asslgnment to duty
outslde the State does not change his New York donici le.  He must
flle his return and pay any tax due ln the same manner as any resident
indlvldual unless he sat isf ies al l  three of the fol lowlng condit ions:

1. He had no permanent place of abode ln New York State during
the taxable year,

2. He dld maintaln a permanent place of abode outslde New York
State during the ent ire taxable year,  and

3. He dld not spend more than 30 days in New York State during
the taxable year.

Slnce you did not mal-ntain a permanent place of abode outside New
York State for the ent ire taxable year and you spent more than 30
days in New York State during the taxable year, you do not meet the
above three condit lons. Therefore, Iou have been considered a
resident of New York State for the ent ire taxable year. t '

3.  Pr lor to June 30, L975, pet i t ioner,  a New York donici l - iary '  reslded

with hls parents in Calro, New York. On June 30, L975, after graduat ion from

high school,  pet i t l -oner entered the United States Coast Guard Acadeny, located

in New London, Connect icut.  Whi le attending the Academy, pet i t ioner spent most

of his free time on weekends and during the summer months in Connecticut. He

returned to New York State only infrequent ly.  During the year ln lssue'  he

spent a total  of  eJ-ght days in New York State.

Î  
The refund c la imed Ln pet l t ioner ts  return

Dlv is ion appl ied the tax wi thheld against  the
ne t  add i t i ona l  t ax  due  o f  $87 .56 .

was not  Lssued.  The Audi t
recomputed tax resultlng in the
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4. Pet i t ioner apparent ly resided in a dormitory provided by the Coast

Guard while attendlng the Acadeny.

5. In February of 1979, the members of the Academyts graduat ion class'  l -n

order of c lass standing, were al lowed to lndlcate thelr  preferenee for duty

stat ion assignments. Pet i t ionerts chol,ce was duty aboard the USCGC Courageous,

which was located in Port  Canaveral ,  Flor ida. On Apri l  30, 1979, pet i t ioner

received orders fron the Coast Guard indicating a pennanent change of duty

statton to Port Canaveral, Florlda upon hls graduatlon from the Academy.

6. On Apri l  20, I979, pet i t ioner,  ant ic ipat lng hls asslgnment to Flor lda,

executed Coast Guard form DD2058(CG)r State of Legal Residence Cert l f icate'

thereby cert i fy ing his legal resldence/donici le to be Cape Canaveral ,  Flor lda.2

Said forur was used by the Coast Guard in determinlng the state of legal-  residence

of pet i t ioner for the purpose of withholdlng state income tax from hls ni l l tary

pay .

7. OnNIay 23, 1979, pet i t ioner graduated from the Academy and was cornmis-

sloned an Ensign in the United States Coast Guard, On June 9, 1979, pet i t ioner

was marr ied in New London, Connect icut.  Pet i t ionerrs wife,  a resldent of

Connecticut at the time of their r"rri"g"3, accompanied hiur to hls new duty

stat ion. They arr ived in Fl-or ida on June 14, 1979. Pet i t ioner and hls wife

resided in an apartment they rented in Ti tusvLl le,  Flor ida. From June 14, 1979

to the date of the hearlng held herein, pet l t ioner has cont inued to reside in

?-  
The record does not dlsclose why pet i t ionerts orders show Port  CanaveraL

and the certificate shows Cape Canaveral.

?-  
Pet i t ioner,  ln a let ter dated Apri l  8,  1980 and attached to his New York

lncome tax return, indlcated that his wife st i l l  maintaLns her resLdence in
Connect lcut.
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Flor lda, al though at some point af ter the year in issue, he was ordered to duty

in Miami,  Flor ida. Pet i t ioner remained ln the Coast Guard during this ent l re

p e r i o d .

8. Pet i t ioner reglstered to vote in Flor ida, changed his automobi le

registrat ion to Flor ida, obtained a Flor ida dr iver 's l icense, and opened bank

accounts in Flor ida.

CONCLUSIONS OF LAI^I

A. That pet i t ioner,  Richard W. Hatton, has sustained his burden of proof

imposed by sect lon 689(e) of the Tax Law in establ ishing that he changed his

donnici le from New York to Flor ida on June 14, 1979.

B. That since pett t ioner,  Richard W. Hatton, was not donici led in New

York State after June 14, 1979, did not maintaln a permanent place of abode ln

New York State during sald year,  and spent less than 183 days in New York State

during said year,  he was a nonresldent lndlvldual af ter said date in accordance

with the meaning and intent of  sect ions 605(a)(2) and 605(b) of the Tax Law.

C. That the pet i t ion of Richard I , l .  Hatton is granted, the Not ice of

Def ic iency issued March 5, 1981 ls cancel led, and the Audit  Divls lon is dlrected

to grant pet l t ioner a refund in the sun of $25.98 together with such interest

as may be lawfully due.

DATED: Albany, New York

JUL 10 1995
STATE TAX COMMISSION

PRESIDENT

COMMISSIONER


