
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Benjamin and Doris Handy

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law fo r  the  Year  1977.

Refund
the Tax

AFFIDAVIT OF MAILING
In the Matter of the Pet i t ion

o f
James Winston

for Redeterminat ion of
of Personal Income Tax
Law fo r  the  Year  1977.

a Def lc iency or for Refund :
under Art ic le 22 of the Tax

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnisslon, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the within not lce of Decision by cert i f ied
nai l  upon James Winston, the pet l t ioner ln the within proceeding, bI enclosing
a true copy thereof in a securely sealed postpaid hrrapper addressed as fol lows:

James Winston
47 Canandaigua Road
Pa1myra, NY 14522

and by deposit ing sane enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unl- ted States Postal
Service within the State of New York.

That deponent further says
hereln and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me this
7th day of  November,  1985.

that  the said addressee is  the pet i t ioner
forth on sald hrrapper is the last known address

thor ized to adm s ter  oa ths
purauant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Benjamin and Doris Handy

for  Redeterminat ion of  a Def ic lency or  for
of  Personal  Income Tax under Ar t ic le  22 of .
Law for  thc Year 1977.

Refund
the Tax

AFFIDAVIT OF MAILING
In the Matter of the Pet l t ion

o f
James Winston

for Redeterminat ion of a Def ic lency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Year  1977.

Sta te  o f

County of

New York :
s s .  :

Albany :

David Parchuck, being duly sworn, deposes and says that he is
of the State Tax Commisslon, that he is over 18 years of age, and
7th day of November, 1985, he served the within not ice of Decision
mal l  upon Richard B. Jeary, the represenlat lve of the pet i t ioners
proceeding, by enclosing a true copy thereof In a securely scaled
wrapper addressed as fol lows:

Richard B. Jeary
10 Deachel Drive
Rochester ,  NY 14626

an employee
that on the

by  ce r t i f i ed
in the rdithin
postpald

and by deposit ing same enclosed ln a postpald properly addressed hTraPPer In a
post off ice under the exclusive care and custody of the Unltcd States Postal
Service withln the State of New York.

That deponent further says that thc said addressee ls the rePresentat ive
of the pet i t loner herein and that the address set forth on sald wraPpcr ls the
last known address of the representat ive of the pet i t ioner.

before me th is
o f  Novcmber ,  1985 .

Sworn to

er oaths
pursuant to Tax Law section I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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November 7, 1985

James Winst,on
47 Canandalgua Road
Palmyra, NY L4522

Dear Mr.  Winston:

Please take not ice of  the Decis lon of  the State Tax Cornmiss l .on enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission uray be lnst i tuted onl-y under
Art ic le 78 of.  the Civi l  Pract ice Law and Rules, and must be co'nmenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t , i ce .

Inqutries concerning the computation of t,ax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Bui ldlng / /9,  State Campus
Albany, New York 12227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet , i t ioner ts  Representa t ive
Richard B. Jeary
10 Deachel Drive
Rochester ,  NY 14626
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

for
o f
Law

In the Matter of the Pet l t ion
O T

Benjamin and Doris Handy

Redeterml-nat ion of a Def ic iency or for
Personal Income Tax under Art lc le 22 of

fo r  the  Year  L977.

Refund
the Tax

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet l t ioner
forth on said wrapper ls the last known address

AFFIDAVIT OF MAILING
In  the Mat ter  of  the Pet i t ion

o f
James Winston

for Redeterminat ion of a Def ic iency or for Refund :
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Year  1977.  :

State of  New York :
ss .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Courur lssion, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the within not ice of Decislon by cert i f ied
mai l  upon Benjamin & Doris Handy, the pet i t loners in the within proceeding'  bY
encloslng a true copy thereof in a securely sealed postpaid l l rapper addressed
as fo l lows:

Benjamin & Doris Handy
1041 Sta f fo rd  Road
Palmyra, NY 14522

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
7 th  day  o f  November ,  1985.

Eo admln
to Tax Law



S T A T E  O F  N E W  Y O R K
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November 7, 1985

Benjamin & Doris Handy
1041 Sta f fo rd  Road
Palmyra, NY 14522

Dear Mr.  & Mrs.  Handv:

Please take not ice of  the Decis lon of  the State Tax Cornmlss ion enclosed
herewi th.

You have now exhausted your right of review at the administrative leve1.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng ln court  to revie\t  an
adverse decision by the State Tax Commisslon rnay be inst i tuted only under
Art l -c le 78 of.  the Civi l  Pract ice Law and Rules, and must be cou-enced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiri.es concerning the conputation of tax due or refund allowed in accordance
wi th  th is  dec ls lon  mav be  addressed t .o :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / f  9,  State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet l t ioner rs  Representa t ive
Richard B. Jeary
10 Deschel Drive
Rochester ,  NY 14626
Taxing Bureau I s Represent,ative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

BENJAMIN AND DORIS HANDY

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under ArticLe 22
of  the Tax Law for  the Year L971.

DECISION

In the Matter of the Pet i t ion

o f

JAMES WINSTON

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under AtticLe 22
of the Tax Lar^r for the Year 1977 .

Pet i t ioners,  Benjamin and Dor is  l landy,  1041 Staf ford Road,  Pal rnyra,  New

York 14522,  f lLed a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund

of personal income tax under Article 22 of the Tax Law for t l:.e year 1977 (File

N o .  4 6 9 3 0 ) .

Pet i t ioner ,  James Winston,  47 Canandaigua Road,  Palmyra,  New York 14522,

f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of  personal

income tax under Ar t ic le  22 of  the Tax Law for  t t .e  year  1977 (Fi le  No.  46929).

A consol idated hear ing was held before Ar thur  Brayr  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,  New

Y o r k ,  o n  F e b r u a r y  6 , 1 9 8 5  a t  1 : 1 5  P . M . ,  w i t h  a l l  d o c u m e n t s  t o  b e  s u b m i t t e d  o n

o r  be fo re  Feb rua ry  14 ,  1985 .  Pe t i t i - one rs  appea red  by  R i cha rd  B .  Jea ry '  C .P .A .

The Audi t  Div is ion appeared by John P.  Dugan,  Esq.  (James Del la  Porta,  Esq. ,  o f

counsel)  .
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ISSUES

I . Whether  pet i t ioners may chal lenge the accuracy of  a Not ice of  Def ic iency

premised upon Federal  audi t  adjustments,  when pet i t ioners d id not  repor t  the

change increasing thei r  Federal  taxable income in accordance wi th Tax Law 5659.

I I .  Whether  pet i t ioners are ent . i t led to a modi f icat ion of  thei r  New York

adjusted gross income in the year 1977 based upon amounts which the Internal

Revenue Serv ice at t r ibuted to pet i t ioners as income in 1977,  but  which were

p rev ious l y  repo r ted  by  pe t i t i one rs  t o  New York  S t .a te  Ln  I976 .

FINDINGS OF FACT

1 .  On  June  17 ,  1983 ,  t he  Aud i t  D i v l - s i on  i ssued  a  No t i ce  o f  De f i c i ency  to

pet i t ioners,  Benjamin and Dor is  Handy,  asser t ing a def ic l -ency of  personal

i ncome tax  f o r  t he  yea r  L977  Ln  the  amoun t  o f  $374 .45 ,  p lus  i n te res t  o f  $194 .65 ,

fo r  a  t o ta l  amoun t  a l l eged l y  due  o f  $569 .10 .

2 .  On  Augus t  19 ,  1983 ,  t he  Aud l t  D i v i s i on  i ssued  a  No t l - ce  o f  De f i c i ency

to pet i t ioner  James Winston asser t ing a def lc iency of  personal  income tax for

t he  yea r  L977  Ln  the  amoun t  o f  $381 ,55 ,  p lus  i n te res t  o f  $204 .33 ,  f o r  a  t o ta l

amoun t  due  o f  $585 .88 .

3.  The Statement  of  Audi t  Changes stated,  in  each instance'  that  the

adjustrnent  hras made to conform wi th Federal  audi t  changes.

4.  In  1976,  Benjamin Handy and James Winston were equal  shareholders of

Winston-Handy,  Inc.  ( " the corporat ion") .  For  Federal  purposes '  the corporat ion

elected to be t . reated as a sma1l  business corporat ion pursuant  to subchapter  S

of  the Internal  Revenue Code for  the year  1976.  Tn 1977,  the corporat ion chose

to be taxed pursuant  to subchapter  C of  the Internal  Revenue Code.

5.  Each of  the def ic iencies were premised upon adjustments made by the

Internal  Revenue Serv ice which at t r ibuted d iv idend income to pet i t ioners in  the
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yeat  1977 f rorn Winston-Handy,  Inc. ,  which,  pet i t ioners expla ined,  was based upon

a late d is t r ibut ion of  the 1976 smal l  business corporat ionrs taxable income.

hl i th  respect  to  Benjarn in and Dor is  Handy,  the Audi t  Div is ion at t r ibuted addi t ional

d i v i dend  i ncome o f  $2 ,751 .50 .  The  Aud i t  D i v i s i on  a t t r i bu ted  add i t i ona l  i ncome

o f  $2 ,862 .06  to  James  Wins ton  fo r  L977 .

6. The income which is at issue herein r^ras reported by Winston-l{andy'

Inc.  on i ts  State of  New York Corporat ion Franchise Tax Report  for  the year

1976 and,  in  thei r  respect ive amounts,  by the pet i t ioners on thei r  New York

State Income Tax Resident  Returns for  the year  1976,

7.  At  the hear ing,  pet i t ionerst  representat ive acknowledged that  pet i t ioners

did not  repor t  the change in thei r  Federal  taxable income to New York State.

CONCLUSIONS OF LAI^I

A.  That  sect ion 659 of  the Tax Law provides,  in  par t ,  that  i f  a  taxpayer 's

Federal  taxable income is  changed or  i f  a  taxpayerrs c la lm for  credi t  or  refund

is d isa l lowed in whole or  in  par t ,  such taxpayer shal l  repor t  such change

wi th in n inety days af ter  the f ina l  determinat ion of  such change,  correct ion or

d isal lowance.

B.  That  where the Audi t  Div is ion issues a Not ice of  Def lc iency based upon

a change in Federal taxable lncome by the Internal Revenue Service, such

def ic iency may be chal lenged by the f i l ing of  a pet i t ion wi th in n inety days of

the rnai l ing of  the Not ice of  Def ic iency (Tax Law S6B1(b) ;  compare Tax Law

$681(e)  which deals wi th the s i tuat ion where the Audl t  Div is ion issues a not ice

of  addi t ional  tax due) .  Slnce pet i t ioners t imely f i led pet i t lons chal lenging

the not ices of  def ic iency,  they are not  prohib i ted f ron chal lenging the Audi t

Div is ionrs asser t ion that  addi t ional  tax is  due.  I t  is  noted that  s ince

pet l t ioners fa i led to comply wi th sect ion 659 of  the Tax Law, any taxes due as
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a  r e s u l t  o f  s a i d  f a i l u r e  m a y  b e  a s s e s s e d  a t  a n y  t i m e  ( T a x  L a w  S 6 8 3 [ c ] [ 1 ] [ C ] ;

Matter  of  L loyd Weaver,  State Tax Cornmiss ion,  Ju ly  13,  1982).

C. That sect ion 612(a) of the Tax Law provides that the adjusted gross

income of a resident individual is his Federal  adjusted gross income as def ined

by the laws of the United States for the taxable year,  with certain nodif icat lons.

Since pet i t ioners have not presented any argument or evidence that the adjustments

to pet i t ioners I  Federal  taxable income by the Internal Revenue Service was

incorrect,  and since there were no appl icable modi-f icat ions of sect ion 612(a)

which were effect ive during the year in issue which would operate to

pet i t ionerrs benef i t ,  the corresponding adjustments by the Audit  Divis ion must

be sustained. I t  is noted that any inequity which may result  f rom the dispari ty

between the United States and New York State statutes during the year in issue

is a matter within the discret ion of the legislature (seeJlatter of  Kreiss v.

N . Y . S .  T a x  C o m m i s s i o n ,  6 1  N . Y . 2 d  9 1 6 ) .

D. That  the pet i t ions of  Benjamin and Dor j -s  Handy and James Winston are

denied and the not ices of  def ic iencv are susta ined.

DATED: Albany, New York STATE TAX COMMISSION

No\/ 0 ? 1985
PRESIDENT

;G


