
STATE OF NEW YORK

STATE TAx COM}TISSION

for
o f
Law

In  the Mat ter  of  the Pet l t ion
o f

Bonnie Lvnn Hammer

Redeterminat ion of  a Def ic iency or  for
Personal  Income Tax under Ar t ic le  22 of

f o r  t he  Yea r  1980 .

Refund
the Tax

In the Matter of the Pet i t ion
o f

Todd Benjamin Hammer

for Redeterminat ion of a Def ic lency or for
of Personal Income Tax under Art lc le 22 of
Law for the Year 1980.

AFFIDAVIT OF MAILING

Refund
the Tax

In the Matter of the Pet i t ion
o f

Jlll- Nancy Harmer

for Redeterminat lon of a Def ic iency or for
of Personal Income Tax under Art lc le 22 of
Law fo r  the  Year  1980.

Refund
the Tax

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax ConmissLon, that he is over 18 years of age, and that on the
6th day of March, 1985, he served the withln not lce of Decislon by cert i f ied
mail upon Jill Nancy Hammer, the petitloner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Jlll Nancy Hammer
15 Rtchbourne Lane
Melvi l le,  NY 11747

and by deposlting same enclosed
post off ice under the exclusive
Servlce wlthln the State of New



Page 2
Affidavit of l"Ialling

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  March ,  1985.

nister oaths
pursuant to Tax Law sect ion 174

addressee  i s  t he  pe t i t i one r

wrapper is the last known address
that  the said
for th on said



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

March 6 ,  1985

Jill Nancy Hammer
15 Richbourne Lane
Melvi l le,  NY 11747

Dear Ms.  Harnner:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat lve 1evel .
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev iew an
adverse decision by the State Tax Cornmission may be instituted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rulesr  and must  be commenced in the

Supreme Court of the State of New York, Albany County, within 4 nonths from the

da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance

wl th th is  decis ion may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Lltigation Unlt
Bui lding #9, State Campus
Albany, New York 12227
Phone / f  (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc :  Pe t i t i one r f s  Rep resen ta t i ve
MichaeJ-  Weinste in
Rothste in & Weinste in
425 Broad Hol low Rd.
Me lv i l ] - e ,  NY  11747
Taxing Bureauts Representat ive



STATE OF NEIII YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Bonnie Lynn Hanmer

for Redeterminat l"on of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law for the Year 1980.

Refund
the Tax

In  the Mat ter  of  the Pet i t lon
o f

Todd Benj amin Harrmer

for  Redeterminat ion of  a Def ic iency or  for
of  Personal  Income Tax under Ar t ic le  22 of
Law for  the Year 1980.

AFFIDAVIT OF MAILING

Refund
the Tax

In the Mat ter  of  the Pet l t ion
o f

Jill Nancy Hammer

for  Redeterminat ion of  a Def ic iency or  for
of  Personal  Income Tax under Ar t ic le  22 of
Law for  the Year 1980.

Refund
the Tax

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cournnission, that he ls over 18 years of age, and that on the
6th day of March, 1985, he served the within not iee of Decislon by eert i f ied
mal l  upon Todd Benjamin Hanmer, the pet i t loner in the withln proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Todd Benj amin Harnmer
15 Richbourne Lane
Melv i l le ,  NY I I747

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.



Page 2
Aff idavi t  of  Mai l ing

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

addressee ls the pet i t ioner
rilrapper is the last known address

that the sald
for th on said

Sworn to
6th day

before me th is
o f  M a r c h ,  1 9 8 5 .



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

March 6 ,  1985

Todd Benjamin Hammer
15 Richbourne Lane
Me lv i l l e ,  NY  IL747

Dear Mr. Hammer:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adminlstrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed Ln accordance
with this declsion may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r t s  Rep resen ta t i ve
Michael trrleinstein
Rothste ln & I^ le inste in
425 Broad Hollow Rd.
Me lv i l l e ,  NY  11747
Taxing Bureaur s  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Bonnle Lynn Hanner

for Redeterminat lon of a DefLciency or for
of Personal Income Tax under ArtLcle 22 of
Law for the Year 1980.

Refund
the Tax

In the Matter of the Pet i t lon
o f

Todd BenJamin Hauner

for Redeterminat ion of a Def ic iency or for
of Personal- Income Tax under Article 22 of
Law for the Year 1980.

AFFIDAVIT OF MAILING

Refund
the Tax

In the Matter of the Pet l t ion
o f

Jill Nancy Hamner

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Article 22 of
Law for the Year 1980.

Refund
the Tax

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Counnission, that he is over 18 years of age, and that on the
6th day of March, 19B5, he served the within not ice of Declsion by cert i f ied
mail upon Bonnie Lynn Hanner, the petitioner in the within proceeding' bY
enclosing a true copy thereof in a securely sealed postpald wrapper addressed
as fo l lows:

Bonnie Lynn Harmer
15 Richbourne Lane
Melvill-e, NY 11747

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Servlce within the State of New York.
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Aff idavi t  of  Mai l ing

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  March ,  1985.

pursuant to Tax Law sect ion 174

addressee is the pet i t ioner
wrapper is the last known address

that the said
for th on said



STATE OF NEI^I YORK

STATE TAX COMMISSION

for
o f
Law

In the Matter of the Pet i t ion
o f

Bonnie Lvnn Hanmer

Redetermlnation of a Deficlency or for
Personal Income Tax under ArticLe 22 of

fo r  the  Year  1980.

Refund
the Tax

In the Matter of the Pet i t lon
o f

Todd Benjamin Hammer

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art lc le 22 of
Law for the Year 1980.

AFFIDAVIT OF MAILING

Refund
the Tax

In the Matter of the Pet l t lon
o f

J111 Nancy llarnmer

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Article 22 of
Law for the Year 1980.

Refund
the Tax

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Couurission, that he is over 18 years of age, and that on the
6th day of March, 1985, he served the withln not ice of Decision by cert t f ied
mai l  upon Michael Weinstein, the representat ive of the pet l t ioners ln the
wl-thin proceeding, bI enclosing a true copy thereof in a securely sealed
postpaid l rrapper addressed as fol lows:

Michael Weinstein
Rothstein & lJelnsteln
425 Broad Hollow Rd.
Melv l l le ,  NY 11747

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the excluslve care and custody of the United States Postal
Service wlthin the State of New York.
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Affidavit of Malllng

That deponent further says that the said addressee is the representative
of  the pet i t ioner  here in and that  the address set  for th on said wrapper ls  the
last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me this
6 th  day  o f  March ,  1985.

s te r  oa t s
pursuant to Tax 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

March 6,  1985

Bonnie Lynn Hanmer
15 Richbourne Lane
Melv i l le ,  NY I I747

Dear Ms. Harnner:

pl-ease take not ice of the Decislon of the State Tax Cornmission enclosed

herewith.

you have now exhausted your right of review at the administrative level.
pursuant to sect lon(s) 690 of the Tax Law, a proceeding ln court  to review an

adverse decision by the State Tax Cornmlssion may be instltuted only under

Article 78 of the Civl1 Practice Law and Rulesr and must be corrmenced in the

Supreme Court of the State of New York, Albany County, within 4 nonths from the

date  o f  th ls  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed in accordance

with this decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigation Unit
Buil-ding /19, State Campus
Albany, New York 12227
Phone l t  (518) 457-2070

Very truly Yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Michael Welnstein
Rothstein & Weinsteln
425 Broad Hollow Rd.
Mel-vi l le '  NY 11.747
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

BONNIE LYNN HAMMER

for Redeterminat ion of a Def i-c iency or for
Refund of Personal Income Tax under ArtLcLe 22 :
of the Tax Law for the Year 1980

In  the Mat ter  of  the Pet i t ion

o f

TODD BENJAMIN HAMMER DECIS ION

for Redeterminat ion of a Def ic iency or for :
Refund of Personal Income Tax under Artj-cfe 22
of the Tax Law for the Year 1980. :

In  the Mat ter  of  the Pet i t ion

o f

JILL NANCY HAMMER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcLe 22 :
of the Tax Law for the Year 1980.

:

Petitioners, Bonnie Lynn Hamer, Todd Benjamin Hammer and Jill Nancy

Hanner, 15 Richbourne Lane, Melvi l le,  New York 1L747, f i led pet i t ions for

redeterminatlon of deficiencies or for refunds of personal income tax under

Art ic le 22 of the Tax Law for the year 1980 (Fi1e Nos. 40823, 40824 and 40825).

A formal hearing was held before Daniel  J.  Ranal l t ,  Hearing Off icer '  at

the offi-ces of the State Tax Connisslon, Two l,lorld Trade Center, New York' New

York ,  on  Septenber  20 ,  1984 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

December 27, L984. Pet i t ioners appeared by Michael Weinstein, Esq. and Alan E.



W e i n e r '  C . P . A .

Scope l l i to ,  Esq.

The Audit Division

,  o f  counse l ) .

-2 -

appeared by John P. Dugan, Esq. (Angelo A.

1. Petltioners, Bonnle Lynn Hammer, Todd Benjamin Hanner and Jill Nancy

Hanmer, were members of a partnership which owned real property located in New

Jersey. In 1980, the partnership sold the real property and recognized a

long-term capital  gain. Pet i t ioners f i led 1980 New Jersey emergency transpor-

tation tax nonresident returns on which the long-term capital gain was treated

as an item of tax preference resulting in the paynent of minimuu incone tax to

New Jersey. Pet i t ioners paid New Jersey taxes in the fol lowing amounts:

Whether pet i t ioners

paid to the State of New

ISSUE

properly appl ied the resident tax

Jersey against the New York State

FINDINGS OF FACT

credit  for taxes

minlmum incone tax.

each

2. Each pet i t ioner also f l led a 1980 New York State Income Tax Resldent

Return including the long-teru capital gain which was treated as an item of tax

preference resulting in New York ninlmun income tax due. Petitioners claimed

the resident tax credit  for the taxes paid to New Jersey to the extent of

computed New York State tax as fol lows:

Bonni-e Lynn Hamrer
Todd Benjamin Hammer
Jill Nancy llarnrner

Bonni-e Lynn llanmer
Todd Benjamin Hammer
Jill Nancy Ilanrmer

The res ident  tax credi t  o f fset  the New York

pet i t loner .  Pet i t ioners f i led and pald New

fol lows:

$15,946 .00
$  15 ,  944 .  oo
$15 ,947 .00

$  10 ,  624 .  08
$  1  o ,  634  . 86
$10 ,645 .36

State personal  income tax

York ninimum income taxes

o f

as
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Bonnie Lynn Hammer
Todd Benjamln Hammer
Jill Nancy Hamrner

$4 ,589 .76
$4 ,  594 .  68
$4 ,590 .24

3. On or about December 18, 1981, pet i t ioners f i led amended New York

State income tax returns claiming refunds in the amounts of the minlnum income

taxes paid pursuant to their  or iginal  returns diseussed supra. Pet i t ioners

computed the refunds by i .ncreasing the resident tax credit  to offset the

minimum income tax paid, in additlon to the personal income tax as filed on the

original  returns.

4. 0n July 26, 1982, the Audit  Divis ion issued a denial  of  refund to each

pet i t ioner.  The Audit  Divis ionts posit ion is that the minimum lncome tax on

residents may not be reduced by the resident tax credlt  for taxes paid to other

s t a t e s .

CONCLUSIONS OF LAW

A. That section 601-4 of the Tax Law lmposes a tax on the New York

mj.nimun taxable income of every lndividual, estate or trust ln additlon to the

personal Lncome tax imposed under section 601 of the Tax Law.

B. That sect ion 620 of the Tax Law al lows a credit  to residents for

lncome taxes paid to other states or their  pol i t lcal  subdivis lons or to the

District of Columbla on income which is also subject to New York taxation.

Section 622(d) of the Tax Law specifically provides, ir!!g! alia, that the

resident credit  against tax otherwise al lowable under sect ion 620 shal l  not

allowed as a credlt against the minimum income tax imposed by section 601-A

the Tax Law.

C. That pet i t ionersr rel iance on Matter of Levine, State Tax Cornrnission,

Septenber 28, 1979, is misplaced. Levine held that ninimum income tax pald to

New Jersey under the New Jersey emergency transportation tax lilas properly

b e

of
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|ncludible as an income tax pald to another state in computing the resident tax

credit provided for in section 620(a) of the Tax Law. Levine did not hold that

the resident tax credit could be applied against the New York State minimum

income tax. Such an appl icat ion is specif ical ly precluded by sect lon 622(d).

Therefore, pet i t ionerst or iginal  returns, wherein they included the New Jersey

mi-nimum tax in computing the resi.dent tax credit but applied such credit only

against the personal lncome tax computedr were properly f l led. Pet l t ionersr

attempt to apply the resident credit against their minimum incone tax was

improper and correctly disallowed by the Audit Division.

D. That the petitions of Bonnie Lynn Hanrmer, Todd Benjamin Ilammer and

Jill Nancy Ilarmer are denied and the denials of refund lssued JruLy 26, L982 are

sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAR 0 6 1gg5
PRESIDENT

COMMISSIONER


