
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet l t lon

IIahnRoger
AFTIDAVIT OF MAILING

for Redetermi.nat ion of a Def lc iency or Revislon
of a Determi.natl-on or Refund of Personal Income
Tax under Art ic l-e 22 of the Tax Law for the Perlod
6 / L / 8 0 - 7  1 3 1 / 8 0  &  1 0 / 1  / 8 0 - 1 2 / e  / 8 0 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
2Lst day of August,  1985, he served the withln not, iee of Decislon by cert i f ied
mail upon Roger J. Hahn, the petitioner in the wlthin proceedi.nB' by enclosing
a true copy thereof in a securely sealed postpaid rrrapper addressed as fol lows:

Roger J.  Hahn
1359 Canbridge Ave.
N. Tonawanda, NY I4I20

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United Sfates Postal
Servlce wtthin the State of New York.

o f
o f
J .

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
21s t  day  o f  August ,  1985.

says that the said addressee is the petitioner
set forth on said wrapper is the last known address

bdnlnister oaths
ax Law sect ion 174
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of a Determinat ion or Refund of Personal Income
Tax under Article 22 of the Tax Law for the
P e r i o d s  6 / L / 8 0 - 7  / 3 1 / A o  &  1 0 / 1 / 8 0 - 1 2 / 9 / 8 0 .
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County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State 14; Qsmmisslon, that he is over 18 years of ager and that on the
21st day of August,  1985, he served the within not ice of Decislon by cert i . f ied
mai l  upon Eugene J. Murphy, the representat ive of the pet i t ioner l .n the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Eugene J. Murphy
808 Main-Seneca Bldg.
Buf fa lo ,  NY 14203

and by deposi t ing same enclosed ln a postpaid proper ly  addressed wrapper ln  a
post  of f lce under the exclus ive care and custody of  the Unl ted States Posta l

Service wlthin the State of New York.

That  deponent  fur ther  says that  the said addressee l .s  the rePresentat ive
of  the pet i t ioner  here in and that  the address set  for th on sald wraPper is  the

last  known address of  the representat lve of  the pet l t ioner .
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o f
o f
J .

thor ized
pursuant to

to admi



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O B . K  T 2 2 2 7

August  21,  1985

Roger J. Hahn
1359 Canbrldge Ave.
N. Tonawanda, NY 14120

Dear Mr. Hahn:

Please take not lce of the Decislon of the State Tax Consrisslon enclosed
herewlth.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revierd an
adverse decisJ-on by the State Tax Cornmlssion may be inst i tuted only under
Art ic le 78 of the Clvi l  Pract ice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany Countyr wlthin 4 nonths from the
date  o f  th is  no t lce .

Inquiries concerning the computatlon of tax due or refund all-owed in accordance
with thls decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litlgation Unit
Bui lding i l9,  State Carnpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet l . t ioner rs  Representa t ive
Eugene J. Murphy
808 Main-Seneca Bldg.
Buf fa lo ,  NY 14203
Taxing Bureauts Representat ive



STATE 0F NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet i- t ion

o r
:

ROGER J. HAHN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtieLe 22 :
of the Tax Law for the Periods June I ,  1980
through Ju ly  31 ,  1980 and October  1 ,  1980 :
th rough December  9 ,  1980.

:

DECISION

Peti t ioner,  Roger J.  Hahn, 1539 Caurbr idge Avenue, North Tonawanda, New

York  14120,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund

of personal income tax under Art ic le 22 of the Tax Law for the periods June I '

1980 th rough June 31 ,  1980 and October  l ,  1980 th rough December  9 ,  1980 (F i le

N o .  3 6 6 5 8 ) .

A formal hearlng was held before Arthur Bray, Hearing Off icer '  at  the

off i .ces of the State Tax Commlssion, 65 Court  Street,  Buffalo,  New York, on

June 28 ,  7984 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by  Decenber  28 ,

1984. Pet i t ioner appeared by Eugene J. Murphy, Esq. The Audit  Divis ion

appeared by  John P.  Dugan,  Esq.  (Deborah J .  Dwyer ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner is l iable for the penalty asserted against hin pursuant

to sect ion 685(g) of the Tax Law with respect to withholding taxes due from

Lockport  Paperboard Corp.

FINDINGS OF FACT

1. On January 25r 7982, the Audit  Divis ion issued a Not ice of Def ic iency

accompanied by a Statement of Def ic iency to pet i t ioner,  Roger J.  Hahn' assert ing

a penalty equal to the amount of unpaid withholding tax which the Audit Divislon

/
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determined was due from Lockport  Paperboard Corp. ( t t the corporat iontt)  .  Said

documents asserted that $4,L42.43 was due for the period June 1, 1980 through

Ju ly  31 ,  1980 and $89.00  was due fo r  the  per iod  October  1 ,  1980 th rough December  9 ,

1  9 8 0 .

2.  Af ter  the Not ice of  Def ic iency was issued,  the Audi t  Div is ion reduced

the  amoun t  o f  t he  asse r ted  pena l t y  t o  $31316 .60 .

3.  The corporat ion,  which began operat ing in  January,  1979'  engaged in

manufacturing boxboard which petit ioner sold to box manufacturers.

4 .  Pe t i t l one r  was  the  p res iden t  o f  t he  co rpo ra t i on .  As  p res iden t '

pet i t loner  superv ised the account ing,  manufactur ing,  sa les and f inancia l

deal ings of  the corporat ion.  He had the author i ty  to  h i re and f l re  enployees '

s ign checks and s ign tax returns.  Mr.  Hahnts sole source of  income was f rom

the corporat ion.

5.  The corporat ion reta ined the serv i -ces of  an accountant  who draf ted the

payrol l  checks and checks for  taxes pursuant  to the author i ty  granted to h iut  by

Mr.  Hahn.  The r^r i thhold ing tax repor ts  nere prepared by the accountant  and

reviewed by Mr. I lahn.

6.  The corporat ionfs banking serv ices were per formed by Mar ine Mid land

Bank ( r 'Mar ine Mid landt t ) .  The corporat ion had an agreement  wi th Mar ine Mid land

whereby Mar ine Mid land agreed to prov ide a l ine of  credi t  to  the corporat ion to

the extent  of  e ighty percent  of  the corporat ionrs accounts receivable.

7.  The corporat ion mainta ined three checking accounts wi th Mar ine Mid land:

a cash col la tera l  account  f inanced by the l ine of  credi t ,  an operat ing account

and a payro l l  account .

8.  As funds were needed,  i t  was Mr.  Hahnrs pract ice to p lace te lephone

cal ls  to  indiv iduals associated wi th Mar ine Mid land.  Mr.  Hahn and Mar ine
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Midland personnel  would d iscuss the f inancia l  needs of  the corporat ion and the

amount  of  the corporat ionts accounts receivable.  Thereaf ter ,  Mar ine Mid land

would make a commitment to loan the funds. The commitment would subsequently

be conf i rured by le t ter .

9.  Dur ing June,  1980,  Mr.  Hahn and other  representat ives of  the corporat ion

had a ser ies of  d iscussions wi th representat ives of  Mar lne Mid land.  Dur ing a

meet ing which occurred on or  about  the th i rd week of  June,  1980,  Mar ine Mid land

advised the corporat ion that  the support  for  the l ine of  credi t  was being

r^r i . thdrawn.  That  is ,  the corporat ion would not  be perni t ted to borrow any more

money.  However,  Mar ine Mid land d id not  request  repayment  of  any outstanding

loans .

10.  In  the course of  a d iscussion which occurred dur ing e i , ther  the th i rd

or  four th week of  June,  1980,  Mar ine Mid land agreed to f inance checks drawn to

sat is fy  the payro l l  for  the payro l l  per iod ended June 30,  1980.  This d i .scussion

inc luded what  the amount  of  the payro l l  was,  what  the associated taxes were and

whether  the accounts receivable were suf f ic lent  to  prov ide the requis i te  l ine

o f  c red i t .

11.  The corporat ion f i led r^r i thhold ing tax repor ts  for  the per iods June 1,

1980  th rough  June  30 ,  1980  and  Ju l y  l ,  1980  th rough  Ju l y  31 ,  1980 .  The  w i th -

hold ing tax repor t  for  the per iod ended June 30,  1980 d isc losed that  the tota l

New York State tax wl thheld was $2,639.93 and the wi thhold ing tax repor t  for

the per iod ended July  31,  1980 repor ted that  the New York State tax wi thheld

w a s  $ 1 , 5 0 2 . 5 0 .

12.  In  conjunct ion wi th i ts  preparat ion of  the wi thhold ing tax repor ts '

the corporat ion draf ted a check number 5953 on July  3,  1980,  in  the amount  of
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$4 ,L42.43 ,  payab le  f rom i ts  payro l l  account  a t  Mar ine  Mid land to  the  order  o f

"New York State Income Tax Bureau".

13 .  On  June  26 ,  1979 ,  t he  co rpo ra t i on  made  a  depos i t  o f  $14 ,547 .29  In to

i ts  payro l l  account .  These funds,  whlch or ig inated f rom the cash col la tera l

account ,  nere t ransferred in to the operat ing account  and f ron there in to the

payrol l  account .  On June 27,  1979,  Mar ine Mid land,  wi thout  advis ing the

corporat ion,  reversed the pr ior  entry  tak ing the amount  out  of  the payro l l

accoun t .

L4 .  On  Ju l y  7 ,  1980 ,  t he  co rpo ra t i on  made  a  depos i t  o f  $12 ,507 .26  i n to  l t s

payro l l  account  f rom the same source as in  the preceding Finding of  Fact .  On

July 9,  1980,  th i .s  entry  was a lso reversed wi thout  advis ing the corporat ion.

15.  In  spi te of  the foregoLng deposi t  reversals ,  Mar ine Mid land cont l .nued

to honor the checks of  the corporat ion unt i l  on or  about  Ju ly  9 '  1980.  Thls

inc luded a check to sat is fy  the federal -  wi thhold ing tax,  as wel l  as checks to

c r e d i t o r s .

16.  MarLne Mid land d id not  advise the corporat ion of  the reversal  of  the

entr les on j . ts  payro l l  account  e i ther  pr ior  to  or  af ter  they had taken p lace.

The corporati.on first learned that Marine Midland was not honoring its commitment

when the employees who were paid on or  about  Ju ly  5,  1980 for  thei r  work dur ing

the last  weeks in  June,  1980 advised the corporat ion that  thei r  payro l l  checks

\r rere not  being honored.

17.  Upon learn ing that  the corporat ionts payro l l  checks \dere not  being

honored,  the corporat ion contacted Mar ine Mid land and was advised that  Mar lne

I,ltdlandrs commitment was not being honored.
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f8 .  When Mar ine Mid land wi thdrew i ts  support  for  the corporat ionrs l ine of

c red i t ,  t he  co rpo ra t i on  ceased  p roduc t i on  ac t l v i t i es .  The rea f te r ,  t he  co rpo ra t i on

had  j us t  t h ree  o f f i ce  emp loyees  un t i l  Augus t ,  1980 .

19.  When the check nade payable to the order  of  the I 'New York State Income

Tax Bureaut t  (F inding of  Fact  f t l2r ' )  was presented for  payment ,  i t  was not  honored

by Marine Midland Bank.

CONCLUSIONS OF LAW

A. That  where a person is  requi red to col lect ,  t ruthfu l ly  account  for  and

pay over  wi thhold ing taxes and wi l l fu l ly  fa i ls  to  col lect  and pay over  such

taxes ,  sec t i on  685 (g )  o f  t he  Tax  Law imposes  on  such  pe rson  ' r . . . : r  pena l t y  equa l

to the tota l  amount  of  tax evaded,  or  not  co l lected,  or  not  accounted for  and

paid over t t .

B .  Tha t  sec t i on  685 (n )  o f  t he  Tax  Law de f i nes  t ' pe rson t t ,  f o r  pu rposes  o f

sect ion 685 (g)  of  the Tax Law, to inc lude:

t t . . . an  i nd i v i dua l ,  co rpo ra t i on  o r  pa r tne rsh ip  o r  an  o f f i ce r  o r
employee of  any corporat ion. . .who as such of f ieer ,  employee or  member
is  under a duty to per form the act  in  respect  of  which the v io lat ion
occu rs .  t t

C.  That  whether  pet i t ioner  t ras a person requi red to col lect ,  t ruthfu l ly

account  for  and pay over  wi thhold ing taxes dur i -ng the per iod in  issue is  a

ques t i on  o f  f ac t  (Ma t te r  o f  McHugh  v .  S ta te  Tax  Comm. ,  70  A .D .2d ,  987 ;  Ma t te r  o f

M a c l e a n  v .  S t a t e  T a x  C o m m . ,  6 9  A . D . 2 d , 9 5 L ,  a f f t d , 4 9  N . Y . 2 d  9 2 0 ) .  F a c t o r s  w h i c h

are relevant to this deterninat ion include whether the individual s igned the

companyts tax returns and possessed the r ight to hire and f i re employees

(Mat te r  o f  Amengua l  v .  S ta te  Tax  Comm. ,  95  A.D.2d 949,  950;  Mat te r  o f  Ma lk in  v ..

Tul1y, 65 A.D.2d, 228>. Other factors considered are the amount of stock owned'

the authori ty to pay corporate obl igat ions and the individualfs off ic ial  dut ies

(Mat te r  o f  Amengua l  v .  S ta te  Tax  Comn. ,  supra) .
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D. That in view of the fact that pet i t ioner,  as president of the corpora-

t ion, supervised the preparat ion of tax returns, had the authori ty to hire and

f ire eurployees and had the authori ty to sign checks, he was a person required

to col lect,  t ruthful ly account for and pay over the withholding taxes of

Lockport  Paperboard Corp. wlthin the meaning of sect ion 085(g) of the Tax Law.

E. That the test of  whether conduct was wi l l fu1 within the meaning of

sec t ion  685(g)  o f  the  Tax  Law is :

t t . . .whether  the  ac t ,  de fau l t ,  o r  conduct  i s  consc ious ly  and vo lun-
tar i ly done with knowledge that as a result ,  t rust funds belonging to
the Government wi l l  not be paid over but wi l l  be used for other
purposes  Ic i ta t ions  on i t ted ] .  No showing o f  in ten t  to  depr ive  the
Government of its money is necessary but only something more than
acc identa l  nonpayment  i s  requ i red  Ic i ta t ions  omi t ted ] . "  (@t te r  o t
Lev in  v .  Ga l lman,  42  N.Y.2d ,  32 ,  34) .

F. That pet i t ioner,  Roger J.  Hahn, did not wi l l fu l ly fai l  to pay over the

taxes withheld from the employees of the corporat ion for the period June 1t

1980 th rough Ju Iy  31 ,  1980.  A t  the  t ime he  f i led  the  employer 's  re tu rn  fo r

r^r i thholding tax and submitted a check in payment of the taxes, pet i t ioner had

reason to bel ieve that the check would be honored by Marine Midland. Therefore,

pet i t ioner is not l iable for the penalty imposed pursuant to sect ion 685(g) of

the Tax Law (see Matter of Harold H. Roberts,  State Tax Courmission, January 20'

1984) .  I t  i s  no ted  tha t  ne i ther  Mat te r  o f  Joseph Eas ley  (S ta te  Tax  Commiss ion '

June 1, 1984) nor Matter of  Clyde Col l ins (State Tax Comuission, June 1, 1984)

is appl icable to the si tuat ion presented herein, inasmuch as each of these

proceedings presented si tuat ions wherein the pet i t ioner chose to Pay net wages

to the employees without remit t ing withholding tax.

G. That since the corporat ion did not have enployees for the period

October  l ,  1980 th rough December  9 ,  1980,  pe t i t ioner  i s  no t  l lab le  fo r  a

penalty with respect to withholding taxes for this period.
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of Roger J.  Hahn is granted and the Not ice ofH. That  the pet j - t ion

De f i c i ency  i s  cance l l ed .

DATED: Albany, New York

AUG 21 1985
STATE TAX COMMISSION

PRESIDENT


