
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter the  Pe t i t i on

Donald E. Gri l ley

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York Clty Nonresident
Earnings Tax under Chapter 46, Ti t le U of the
Adminlstrative Code of the Clty of New York for
the Years L979 and f980.

Donald E. Gri l ley
138 Old Haverstraw Rd.
Congers, NY 10920

and by deposit ing same enclosed
post off ice under the exclusive
Servlce within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
13 th  day  o f  September ,  1985.

o f
o f

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
13th  day  o f  September ,  1985,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Donald E. Gri l ley, the pet i t ioner ln the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

AFFIDAVIT OF MAILING

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee is  the pet l t ioner
forth on said wrapper ls the last known address

Authorized
pursuant to

ter oathsto adml
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Donald E. Grl l ley :

for Redeterminat i .on of a Def ic iency or for Refund :
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York City Nonresident :
Earnings Tax under Chapter 46, Tl t le U of the
Administrat ive Code of the City of New York for :
the Years 1979 and f980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davi.d Parchuck, being duly sworn, deposes and says that he i.s an employee
of the State Tax Comrlsslon, that he is over 18 years of age, and that on the
l3th day of September, 1985, he served the wi. thi .n not ice of Decislon by
cert i f ied mai l  upon Dennis J.  Dempseyr the representat ive of the pet i t ioner ln
the within proceeding, by enclosl ,ng a true copy thereof in a securely sealed
postpaid r^rrapper addressed as f  ol lows:

Dennis J.  Dempsey
Krass, Keschner & Lund
419 Park  Ave.  S .
New York, NY 10157

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee is the representat ive
of the petitioner herein and that the address set forth on said wrapper ls the
last knor,m address of the representat ive of the pet i t ioner.

Sworn to before ne this
13 th  day  o f  September ,  1985.

ster  oaths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

September  13 ,  1985

Donald E. Gri l ley
138 Old Haverstraw Rd.
Congers ,  NY 10920

Dear  Mr .  Gr l l ley :

Please take not ice of the Decislon of the State 1'" :< Qemrni.ssion enclosed
herewith.

You have now exhausted your right of review at the administratlve level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 45, Ti t le U of
the Adninistrat ive Code of the City of New York ,  a proceedlng ln court  to
revlew an adverse decision by the Srate Tax Cosmission may be instltuted only
under Article 78 of. the Civil Practice Law and Rules, and must be commenced in
the Supreue Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t lce .

Inquirles concernlng the computation of tax due or refund allowed in accordance
wlth this declslon mav be addressed to:

NYS Dept. Taxatl.on and Finance
Law Bureau - Li t igat ion Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Dennis J.  Dempsey
Krass, Keschner & Lund
4 1 9  P a r k  A v e .  S .
New York ,  NY 10157
Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DONALD E. GRILLEY

for Redeterninat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Admlnistrat ive Code of the
City of New York for the Years 1979 and f980.

DECISION

Peci t ioner ,  Donald E.  Gr l l ley,  138 Old Haverst raw Road,  Congers,  New York

10920,  f i led a pet i t ion for  redeterminatLon of  a def ic lency or  for  refund of

New York State personal income tax under Article 22 of the Tax Law and New York

Ci ty  Nonresident  Earnings Tax under Chapter  46,  T i t le  U of  the Adnin ls t rat lve

Code of  the Ci ty  of  New York for  the years 1979 and 1980 (Fi le  No.  44697).

A hear ing was held before James Hoefer ,  Hear ing Of f icer ,  a t  the of f ices of

the State Tax Cornmiss ion,  Two Wor ld Trade Center ,  New York '  New York '  on

Oc tobe r  18 ,  1984  a t  9 :15  A .M. ,  w i t h  a l l  b r i e f s  t o  be  sub rn i t t ed  by  Ap r i L  22 ,

1985.  Pet i t ioner  appeared by Krass,  Keschner & Lund (Dennis J .  Dempsey Esq.  of

counsel) .  The Audi t  Div is ion appeared by John P.  Dugan,  Esq.  (Wi l l iam Fox'

E s q .  o f  c o u n s e l ) .

ISSUE

Whether  the Audi t  Div is ion proper ly  d isa l lowed,  as unsubstant ia ted,

cer ta in expenses c la imed on the L979 and 1980 par tnership returns f i led by

Lerner  Hel ler  Gal lery,  thereby increasing par tnership net  income and pet i t ioner

Donald E.  Gr i l leyfs  d is t r ibut ive share of  sa id par tnership net  income.
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FINDINGS OF FACT

1 .  Pe t i t i one r  he re ln ,  Dona ld  E .  Gr i l l ey ,  f i l ed  New York  S ta te  i ncome tax

resident  returns tor  L979 and 1980 repor t ing,  in ter  a l ia ,  h is  d ls t r ibut ive share

of  income or  loss received f rom the par tnership Lerner  Hel ler  Gal lery (here inaf ter

I ' the Gal lery")  .  For  I979,  pet i t ioner  repor ted a d is t r ibut ive share of  income

f rom the  Ga l l e r y  o f  $2 ,871 .00  and ,  f o r  1980 ,  pe t i t i one r  c l a i ned  tha t  h l s  sha re

o f  t h e  G a l l e r y ' s  l o s s  a m o u n t e d  t o  $ 1 , 7 8 6 . 0 0 .

2.  The Audi t  Div is ion examined the Gal leryts  books and records for  the

years at  issue and,  as a resul t  o f  sa ld examinat , ion,  cash business expenses of

$44 ,2L2 .00  fo r  1979  and  $57 , I95 .00  fo r  1980  were  d l sa l l owed  as  unsubs tan t i a ted .

3.  Dur ing the years at  lssue pet i t ioner  was a l i rn i ted par tner  of  the

Gal lery,  having an in terest  in  par tnership prof i ts  and/or  losses of  34.947" in

1979 and 35.822 in 1980.  Based on the d isal lowance of  c la ined cash business

expenses (see Finding of  Fact  "2" ,  supra) ,  the Audl t  Div is ion,  on November 19 '

1982,  issued a Statement  of  Personal  Income Tax Audi t  Changes to Pet i t ioner

which contained the following explanation:

"Partners share of partnership adjustment of Lerner Hel ler
Gal lery

1 9 7 9  -  3 4 . 9 4 %  o f  $ 4 4 , 2 L 2 . 0 0  -  $ 1 5 ' 4 4 7 . 6 7
1 9 8 0  -  3 5 . 8 2 2  o f  $ 5 7 , 1 9 5 . 0 0  -  $ 2 0 , 4 8 7 . 2 5 "

4. Based on the aforeuent ioned Statement of Personal Income Tax Audit

Changes,  the  Aud i t  D iv is ion ,  on  March  16 ,  1983,  i ssued a  Not lce  o f  Def ic iency

to  pe t l t ioner ,  asser t ing  add i t lona l  tax  due o f  $5 ,224.77 ,  p lus  Pena l ty l  o f

$ 2 2 O . 6 4  a n d  i . n t e r e s t  o f  $ 1 , 4 5 4 . 2 0 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 6 , 8 9 9 . 6 1 .

Penalty was imposed under sect ion 685 (c) of  the Tax
fai lure to f l le and pay est lmated tax. No argument
presented  w i th  respec t  to  th is  pena l ty .

Law for 1980 for
was made or evidence
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5. In i ts examinat ion of the Gal leryrs books and recordsr the Audit

Division found numerous partnershlp checks whlch were made payable to cash

by one Richard J.  Lerner,  a general  partner of the Gal lery.  Mr. Lerner also

endorsed these cash checks. Sald cash checks, whlch totaled $441212.00 in 1979

and $57r195.00 in 1980' were clalmed by the Gal lery as partnership expenses for

advert is ing, t ravel and entertainment,  exhibi ts or miscel laneous.

6. During the course of i ts examinat ion, the Audit  Dtvis ion requested

Mr. Lerner to provide documentat ion to support  that the partnership checks

wri t ten to cash \^/ere: ( i )  properly classi f ied as partnership expenses and ( i i )

expenses whleh were properly deductible pursuant to the Tax Law. 1"1r. Lerner

passed away before the requested documentat ion hras submitted to the Audit

Dlvis ion. Neither the Gal leryrs accountant nor any of i ts other partners

provided said requested documentat ion and, therefore, the claimed deduct ions were

disal lowed as unsubstant iated.

7. Pet i t ioner was a passive investor in the Gal lery,  having no act i .ve

role in i ts management or dai ly operat ions. Mr. Grl l ley vis i ted the Gal lery

only once or twice a year.  After receiving the Statement of Personal Income

Tax Audit  Changes dated November 19, 1982, pet l t ioner,  in an effort  to locate

the Gal leryrs books and records, contacted the partnershiprs two former accountants,

one of the remal.ning general  partners and Mr. Lernerts spouse. Each of the

aforementioned part ies informed pet l t ioner that they had no ldea as to the locat ion

of  the  Ga l le ry ts  books  and records .  A f te r  Mr .  Lerner fs  death ,  the  Ga l le ry  was c losed

and a l l  bus iness  ac t iv i t ies  ceased.

8. Pet i t ioner maintains that the audit  performed by the Audit  Divls ion was

improper since no effort  was made by the auditor to contact any of the Gal leryfs

other partners after Mr. Lernerrs death. Mr. Gri l ley also contends that the
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auditor improperly rel ied on statements made by the Gal leryts accountant after

Mr. Lernerrs death since there was no power of at torney authorizLng the accountant

to act on behalf  of  the Gal lery.  No evidence or documentat ion was submltted concerning

the checks payable to "cash".

CONCLUSIONS OF LAW

A.  That  sec t lon  689(e)  o f  the  Tax  Law and sec t ion  U46-39.0(e)  o f  the

Adninistrat lve Code of the Clty of New York both place the burden of proof on

pet i t ioner except in three specif i .cal ly enumerated instances, none of which is

at issue herein. Pet i t ioner has fai led to sustain his burden of proof to show

that the Audit  Divis ion inproperly disal lowed certain expenses claimed on the

Gal leryrs partnership returns f .or 1979 and 1980 and that his distr ibut ive share

of the Gal leryts net income should not be increased as the result  of  said

disal lowance.

B. That the pet i t ion of Donald E. Gri l ley is denied and the Not ice of

Def ic iency dated March 16, 1983 is sustained, together wlth such addit ional

penalty and interest as may be lawfully due and owing.

DATED: Albany, New York STATE TAX COMMISSION

stP 1 J i9B5
PRESIDENT

COMMS ERSION

N\ NJF---


