
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Sylvan L.  Greenberger

for  Redeterminat ion of  a Def lc iency or  for  Refund
of NYS Personal Income Tax under Article 22 of the
Tax Law and NYC Personal Income tax under Article
30 of  the Tax Law and Chapter  46,  T i t le  T of  the
Administrative Code of The City of New York for the
Years  1976  &  1977 .

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before rne this
6 th  day  o f  Feb rua ry ,  1985 .

s te r  oa ths
s e c t i o n  1 7 4

AFFIDAVIT OF MAILING

in  a postpaid proper ly  addressed wrapper in  a
care and custody of  the Uni ted States Posta l

York.

tha t  the  sa id  addressee ls  the  pe t i t ioner
forth on said wrapper is the last known address

State of  New York :
ss .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cormrission, that he is over 18 years of age, and that on the
6th day of February, 1985, he served the within not ice of Decision by cert i f ied
mai l  upon Sylvan L. Greenberger,  the pet i t ioner in the within proceeding'  bI
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Sylvan L. Greenberger
3 3 5 5  1 4 t h  S t .
Long Is land C i ty ,  NY 11106

Arithoriz
pursuant

Eo adrni



STATE OF NEW YORK

STATE TAX COMMISSION

for Redeterminat ion of a Def ic iency or for Refund :
of NYS Personal Incorne Tax under Article 22 of tbe
Tax Law and NYC Personal Income tax under Article :
30 of the Tax Law and Chapter 46, Ti t le T of the
Adninistrat lve Code of The Clty of New York for the:
Years  L976 & 1977.

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Corur ission, that he is over lB years of age, and that on the
6th day of February, 1985, he served the within not ice of Decision by cert i f ied
mai l  upon Douglas F. Eaton, the representat ive of the pet i t ioner ln the withln
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

In the Matter of the Pet l t lon
o f

Sylvan L. Greenberger AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

Douglas F. Eaton
598 Madison Ave.
New York, NY 10022

and by deposit lng same enclosed
post off ice under the exclusive
Servlce within the State of New

That deponent further says that the said addressee is the representat ive
of the pet l t ioner herein and that the address set forth on said htrapper is the
last knom address of the representat ive of the pet i t ioner.

Sworn to before ne this
6 th  day  o f  February ,  1985.

to adnin
Tax Lawpursuant to s e c t i o n  1 7 4



S T A T E  O F  N E I , i  Y O R K
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February 6, f985

Sylvan L. Greenberger
3 3 5 5  1 4 t h  S t .
Long Is land C i ty ,  NY 11106

Dear Mr.  Greenberger :

Please take not ice of  the Decls ion of  the State Tax Coruniss ion enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminLstrat ive level .
Pursuant  to sect ion(s)  690 & L312 of  the Tax Law, a proceeding Ln cour t  to
rev iew an adverse decis ion by the State Tax Commission nay be inst i tu ted only
under Ar t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in

the Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom

the  da te  o f  t h i s  no t i ce .

Inqui r ies concerning the courputat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept. Taxatl-on and Finance
Law Bureau - Li t igat ion Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet l t ioner rs  Representa t ive
Douglas F. Eaton
598 Madison Ave.
New York, NY 10022
Taxing Bureauts Representat ive



STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SYLVAN L. GREENBERGER

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Article 30 of
the Tax Law and Chapter 46, Tltle T of the
Administrative Code of The City of New York
for the Years 1976 and, 1977.

I .  Whether ,

unreported income

II .  Whether

I I I .  Whether

of Li.ni"tati.ons.

DECISION

Peti t ioner,  Sylvan L. Greenberger,  3355 l4th Street,  Long Island City,  New

York 11106, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of New York State personal lncome tax under Article 22 of the Tax Law and New

York City personal income tax under Article 30 of the Tax Law and Chapter 46,

Ti t le T of the Adninistrat lve Code of The City of New York for the years 1976

and 1977 (Fi le No. 41697),

A smal l  c laims hearing was held before Al1en Caplowaith, Hearlng Off icer,

at the offices of the State Tax Commission, 1\'ro World Trade Center, New York,

New York, on May 9, 1984 at 10:45 A.M. with f inal  br iefs to be submitted on

June 25, 1984. Pet i t ioner appeared by Douglas F. Eaton, Esq. The Audit

Divis ion appeared by John P. Dugan, Esq. (Angelo Scopel l i to,  Esq.,  of  counsel) .

ISSUES

and i f  so to what extent,  pet i t loner had received addit ional

during each of the years 1976 and L977.

fraud penalt ies hrere properly asserted against pet i t ioner.

the Not ice of Def ic iency was barred by the three year Statute
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FINDINGS OF FACT

1. Sylvan L. Greenberger (hereinafter I 'pet i t ioner")  and his wife,  Ida

Greenberger, filed a New York State Income Tax Resident Return (with New York

City Personal Income Tax) for each of the years L976 and 1977 under f i l ing

status marrLed f i l ing separately on one return. On such returns Pet l t ioner

r e p o r t e d  t o t a l  i n c o n e  o f  $ 3 4 , 4 4 1 . 0 0  ( 1 9 7 6 )  a n d  $ 3 6 , 7 9 3 . 0 0  ( 1 9 7 7 ) .

2. On July 15, 1982, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein, pursuant to a schedule attached thereto, adjust-

ments were made for rraddit ional i -ncoue (per records in possession of Special

P r o s e c u t o r ) "  o f  $ 6 , 2 0 1 . 0 0  ( L 9 7 6 )  a n d  $ 6 , I 7 3 . 0 0  ( 1 9 7 7 ) .  S a i d  a d J u s t m e n t s  w e r e

based on a May, 1979 Supreme Court lndictnent against pet i t ioner on thto (2)

counts of I'Attempt to Evade Taxrr. Count One of said indictment (Indictnent

Number 896-79) charged that petitioner ttdid, on or about June 27 ' L977 ' with

intent to evade tax liability, wllfully, knowingly and unlawfullyr nake, render

and sign a false and fraudulent New York State Income Tax Resident Return for

the  ca lendar  year  1976. . . t ' and  tha t  r rsaLd Income Tax  Res ident  Return  is  fa lse

and fraudulent in that it states that the defendant (petitioner) had a total

income of $34,441 when in truth and ln fact the defendant had a total income of

at least $401642." Count Two, which nade simi lar charges with respect to

calendar year L977, al leged that pet i t ionerts total  lncome for L977 was rrat

least $421966" rather than $36 1793.00, as reported on his return. The aforestated

adjustnents for addit ional j -ncome represent the dl f ferences between the total

income reported for each of said years and the minimum total income for each of

said years as charged in the indictment.

3. On March 18, L982, pet i t ioner rras found gui l ty,  by jury verdict ,  of

the two (2) counts of rrAttempt to Evade Tax".  On Apri l  22, 1982, pet i t ioner
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lyas sentenced to a $3,000.00 f ine, which was paid to the Department of Taxat lon

and Finance.

4. On October 7, 1982, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioner.  Said not ice, which was based on the aforestated Statement

of Audit  Changes, asserted addit ional New York State personal income tax of

$1 ,879.36 ,  add i t iona l  New York  C i ty  persona l -  lncome tax  o f  $532.07 ,  f raud

p e n a l t i e s  o f  $ 1 , 2 0 5 . 7 2 r  p l u s  i n t e r e s t  o f  $ 1 , 1 6 1 . 2 6 ,  f o r  a  t o t a l  d u e  o f  $ 4 , 7 7 8 . 4 I .

Said fraud penalt ies, which r^rere asserted at a rate of 50 percent of the

def ic iency, were so asserted pursuant to sect ion 685(e) of the Tax Law (for

1976 and 1977 New York State purposes),  sect ion 685(e) of Art ic le 22 of the Tax

Law, as incorporated into Art ic le 30 by sect i .on 1312(a) ( f .or 1976 New York City

purposes) and sect ion T46-185.0(e) of the Adurinistrat ive Code of The City of

New York ( fox 1977 New York City purposes).

5. During the years at issue pet i t loner was employed as the Assistant

Adninistrator of Boulevard Ilospital in Queens, New York. As such' he was

responsible for the purchase of food and related suppl ies. The aforestated

indictment and convict l -on resulted from unreported cash t tk ickbacksrr pet i t loner

received during the years at issue from certain suppl iers.

6. Pet i t ioner argued that s ince the jury in the cr iminal t r ia l  did not

return a verdict  which included a specif ic do11ar amount of unreported addit ional

income derived from the i11egal ttkj-ckbacks", the burden in this proceeding is

on the State to prove what amount, if any, lras received by him during the years

a t  i ssue.

7. Pet i t ioner al leged that the Not ice of Def ic iency dated October 7'  1982

was t ime barred. He further al leged that the fraud penalt ies were lmproperly

asser ted .
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CONCLUSIONS OF LAW

A. That sect ion 689(e) of the Tax Law provides, ln pert inent Part ,  that:

I ' In any case before the tax conmissi-on under this art ic le,  the burden
of proof shal l  be upon the pet i t ioner except for the fol lowing
issues, as to which the burden of proof shal l  be upon the tax commfs-
s ion :

(1) Whether the pet ic ioner has been gul l ty of  f raud with intent
to evade tax.r l

Sect ion T46-189.0(e) of the Adninistrat lve Code of The City of New York contains

a similar provisi-on.

B. That pet i t ioner has fai led to sustain his burden of proof,  imposed

pursuant to sect ion 689(e) of the Tax Law and sect ion T46-I89.0(e) of the

Adninistrative Code of The City of New York, to show that the adjustnents for

addit ional income rdere erroneous or improper.  Accordingly,  said adjustments

are hereby sustained.

C. That the cr iminal convict ion of pet l t ioner on the two counts of

"Attempt to Evade Tax" serves to establ ish that r tpet i t loner has been gul l ty of

fraud with lntent to evade taxr ' .  Accordingly,  the fraud penalt ies asserted are

hereby sustained.

D.  That  sec t ion  683(c )  (1 )  o f  the  Tax  Law and sec t ion  T46-183.0(c )  (1 )  o f

the Adninistrat ive Code of The City of New York provlde, in pert inent Part '

t h a t :

"Assessment at any time. - The tax nay be assessed at any time
i f -

* * *

(B) a false or fraudulent return is f i led with lntent to evade
t a x . . . t t .
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E. That the Not ice of Def ic iency dated October 7, 1982 was t inely issued

within the meaning and intent Eo sect ion 683(c) (1) (B) of the Tax Law and

sect ion T46-183.0(c) (1) (B) of the Adrninistrat ive Code of The City of New York.

F, That the pet i t lon of Sylvan L. Greenberger is denied and the Not ice of

Def ic iency dated October 7, 1982 is sustained together with such addit lonal

interest as may be lawfully owing.

DATED: Albany, New York

FEB 0 6 i985
STATE TAX COMMISSION

COMMISS


